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CIVIL  AERONAUTICS  BOARD 
14  CFR  Part  221 

[EDR-429;  Docket  No.  39836;  July  21, 19811 
Tariff  Flexibility 

agency:  Civil  Aeronautics  Board. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  CAB  proposes  to  allow, 
but  not  compel,  airlines  to  use  a  tariff 
flexibility  system  for  domestic 
passenger  air  fares  for  the  period  until 
January  1, 1983,  when  airlines  will  no 
longer  be  required  to  file  tariffs  for 
domestic  transportation.  The  system  is 
designated  to  allow  airlines  and  travel 
agents  to  prepare  for  the  transition  at 
their  own  pace. 

DATES:  Comments  by:  August  26, 1981. 
Comments  and  relevant  information 
received  after  this  date  will  be 
considered  by  the  Board  only  to  the 
extent  practicable. 

Requests  to  be  put  on  the  Service  List 
by:  August  6, 1981.  The  Docket  Section 
prepares  the  Service  List  and  sends  it  to 
each  person  listed,  who  then  serves 
comments  on  others  on  the  list. 
ADDRESSES:  Twenty  copies  of  comments 
should  be  sent  to  Docket  39836,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue,  NW.,  Washington,  D.C.  20428. 
Individuals  may  submit  their  views  as 
consumers  without  filing  multiple 
copies.  Comments  may  be  examined  in 
Room  711,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.,  Washington, 
D.C.,  as  soon  as  they  are  received. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  S.  Baranko  or  Barry  Molar, 
Office  of  the  General  Counsel,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue,  NW.,  Washington,  D.C.  20428; 
202-673-6011  or  202-673-5205, 
respectively. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  proposed  rulemaking  is  the 
outgrowth  of  two  separate  Board 
proceedings,  the  Investigation  into  the 
Competitive  Marketing  of  Air 
Transportation  (Docket  36595]  and  ■ 
rulemaking  on  “maximum  tariffs" 
(Docket  38746;  EDR-408;  45  FR  64864; 
September  30, 1980).  The  procedural 
background  of  this  proposal  is  more 
fully  discussed  in  Order  81-7-108, 
attached  as  an  appendix  and 
incorporated  here  by  reference. 

In  recent  years,  the  Board  has  given 
air  carriers  broad  flexibility  in  setting 
their  domestic  passenger  fares  and 
permission  to  file  tariffs  stating  those 
fares  on  short  notice.  Remaining  intact, 
however,  are  the  basic  provisions  of 
section  403  of  the  Federal  Aviation  Act 
that  require  carriers  to  file  all  fares  in 


tariffs  with  the  Board  and  to  charge 
passengers  the  amounts  set  forth  in 
applicable  tariffs,  no  more  and  no  less. 
"Hie  Board  is  now  proposing  an 
exemption  from  section  403,  which 
would  be  set  out  in  14  CFR  Part  221,  that 
would  permit,  but  not  compel,  airlines  to 
use  a  flexible  tariff-filing  scheme  for 
domestic  passenger  fares.  The  scheme  is 
intended  to  allow  an  orderly  transition 
period  until  January  1, 1983,  at  which 
time  the  Airline  Deregulation  Act 
provides  for  the  expiration  of  section 
403  with  respect  to  domestic  air 
transportation. 

The  flexible  tariff-filing  scheme  is 
designed  to  promote  increased  reliance 
on  competition  yet  respond  to  the  main 
concerns  expressed  by  parties  in  the 
earlier  proceedings,  Tlie  reasoning 
behind  and  details  of  this  proposal  are 
discussed  fully  in  Order  81-7-108.  This 
notice  sets  out  the  actual  text  of  the 
proposed  amendment,  with  a  brief 
discussion. 

Under  the  proposed  rule,  an  air  carrier 
would  be  required  to  file  a  tariff  stating 
an  unrestricted  coach  fare  for  each  pair 
of  U.S.  points  that  it  served.  The  filing  in 
tariffs  of  other  fare  categories,  such  as 
first  class,  night  coach,  or  supersaver, 
would  be  permissive.  Carriers  could 
thus  continue  to  file  all  their  fare 
categories,  as  they  do  today,  file  a  few 
of  them,  or  file  only  unrestricted  coach 
fares.  For  each  category  that  it  chose  to 
file,  the  carrier  would  state  a  fare  and 
the  conditions  under  which  the  fare 
category  was  available. 

If  a  passenger  purchased  a  fare 
category  that  was  filed  in  a  tariff, 
carriers  could  not  charge  more  than  the 
fare  on  file,  but  could  charge  any 
amount  less  than  that  fare.  If  the 
purchased  fare  category  were  not  on 
file,  then  the  permissible  selling  prices 
would  depend  on  the  kind  of  service. 

For  first  class  or  other  premium  service 
that  included  amenities  beyond  the 
carrier's  basic  unrestricted  point-to- 

oint  service  in  that  market,  there  would 

e  no  regulatory  constraints  on  the 
actual  selling  price.  For  all  other  fare 
categories  not  filed  in  a  tariff,  the  actual 
selling  price  could  not  exceed  the 
unrestricted  coach  fare  on  file,  which 
would  continue  to  be  subject  to  the 
Board's  fare  policies  under  14  CFR  Part 
399,  Subpart  C.  That  subpart  establishes 
zones  of  limited  suspension,  based  on 
the  standard  industry  fare  level  (SIFL). 

Travel  agents  would,  as  a  regulatory 
matter,  have  the  same  freedom  a's 
carriers  to  charge  fares  below  filed 
amounts  or,  for  first  class  and  other 
premium  service,  charge  fares  at  any 
level  when  no  tariff  is  on  file.  Carriers 
that  wished  to  continue  today’s  practice 
of  establishing  retail  prices  to  be 


charged  by  their  travel  agents  could  do 
so,  by  arranging  for  such  fixed  fares  by 
contract  with  their  agents.  Carriers 
could  file  notice  of  the  arrangements  in 
tariffs,  but  an  agent’s  failure  to  observe 
them  would  not  be  considered  a 
violation  of  the  Federal  Aviation  Act  or 
the  Board’s  rules.  The  amendment  of 
Part  221  would  not  constitute  Board 
approval  of  such  contracts  under  section 
412  or  a  grant  of  antitrust  immunity 
under  section  414. 

In  markets  where  the  unrestricted 
coach  fare  on  file  was  also  used  for  the 
construction  of  joint  fares,  no  additional 
tariff  filings  would  be  required.  In 
markets  where  a  different  fare  was  to  be 
used  for  construction,  that  amount 
would  also  have  to  be  filed  in  a  tariff. 

The  current  practice  in  some  markets  of 
filing  two  coach  fares,  one  for  local 
traffic  and  one  for  construction  of  joint 
fares,  could  thus  continue.  In  any  event 
the  constructed  joint  fare,  unlike  single¬ 
carrier  fares,  would  be  binding  as  it  is 
today  on  both  carriers  and  agents, 
unless  the  carriers  agreed  to  a  lower 
joint  fare.  Carriers  that  agreed  to  a 
lower  joint  fare  could  file  or  not  file  it  in 
a  tariff,  at  their  option.  Either  way,  such 
an  agreed-upon  joint  fare  would,  as  a 
regulatory  matter,  be  only  a  ceiling,  and 
carriers  and  agents  would  be  free  to 
charge  a  lower  amount  without  violating 
section  403  or  the  Board’s  rules.  As 
discussed  above,  however,  carriers 
could  specify  by  contract  with  their 
agents  that  such  joint  fares  must  be 
charged  exactly. 

The  Board  also  invites  comments  on 
an  alternative  approach.  Carriers  would 
be  required  to  file  tariffs  describing  all 
their  fare  categories  instead  of  merely 
normal  unrestricted  coach  fares  and, 
where  different,  the  fare  for  construction 
purposes.  In  all  other  respects  this 
alternative  is  the  same  as  the  first 
proposal  so  that,  for  example,  carriers 
would  still  be  free  to  charge  below  their 
filed  fares.  This  alternative  would 
ensure  that  more  information  is 
available  to  travel  agents  and  others 
through  the  tariff  system,  but  it  might 
encourage  price-signalling  and 
discourage  fare  innovation.  It  is 
discussed  further  in  Order  81-7-108. 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act,  Pub.  L 
96-354,  took  effect  on  January  1, 1981. 
The  Act  is  designed  to  ensure  that 
agencies  consider  flexible  approaches  to 
the  regualtion  of  small  businesses  and 
other  small  entities.  It  requires 
regulatory  flexibility  analyses  for  rules 
that,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 
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The  analysis  is  required  to  describe 
the  need,  objectives,  legal  basis  for.  and 
flexible  alternatives  to  the  agency’s 
proposed  action.  These  requirements  are 
met  by  the  discussion  above  and  in 
Order  81-7-108,  attached  as  an 
appendix  and  incorporated  here.  In 
addition,  the  analysis  must  include  a 
description  of  the  small  entities  to  which 
this  proposal  would  apply,  the  reporting, 
recordkeeping,  or  other  compliance 
requirements  of  this  proposed  rule,  and 
any  other  Federal  rules  that  may 
duplicate,  overlap,  or  conflict  with  it. 

The  proposed  rule  would  apply  to 
certificated  air  carriers,  some  of  which 
may  be  small  businesses,  and  to  travel 
agents,  most  of  which  are  small 
businesses.  There  would  be  no  reporting 
or  recordkeeping  requirements.  Since 
the  proposed  rule  would  be  an 
exemption  from  existing  law  and  is 
purely  permissive,  there  would  be  no 
new  compliance  requirements.  Finally, 
there  are  no  other  Federal  rules 
duplicating,  overlapping,  or  conflicting 
with  the  proposal. 

The  Proposal 

Accordingly,  the  Civil  Aeronautics 
Board  proposes  to  amend  14  CFR  Part 
221,  Tariffs,  as  follows: 

In  §  221.3,  the  first  sentence  of 
paragraph  (a)  would  be  amended  by 
inserting  “or  (e)”  and  a  new  paragraph 
(e)  would  be  added,  to  read: 

§  221.3  Carrier’s  duty. 

(a)  Must  file  tariffs.  Except  as  set 
forth  in  paragraph  (d)  or  (e)  of  this 
section,  *  *  * 

***** 

(e)  Domestic  passenger  fare  tariffs. 

For  interstate  and  overseas  air 
transportation  of  passengers,  the 
following  provisions  apply  to  each  pair 
of  points  served  by  an  air  carrier: 

(1)  The  carrier  shall  file  a  tariff  stating 
an  unrestricted  coach  fare  for  service 
between  those  points.  The  carrier  may 
also  file  tariffs  describing  other  fare 
categories  [e.g.,  first  class,  super-saver). 
Such  tariffs  shall  include  the  availability 
conditions  applicable  to  each  fare 
category  filed.  The  carrier  shall  not 
charge  any  passenger  more  than  the  fare 
on  file  for  the  fare  category  purchased 
by  the  passenger,  but  may  charge  less 
than  that  fare.  If  there  is  no  fare  on  file 
for  the  fare  category  purchased  by  the 
passenger,  the  carrier  shall  not  charge 
more  than  the  unrestricted  coach  fare  on 
file,  except  for  service  that  includes 
additional  amenities. 

(2)  The  carrier  shall  also  file  a  tariff 
stating  the  amount  to  be  used  for 
construction  of  joint  fares  for  interline 
service,  if  that  amount  is  different  from 
the  unrestricted  coach  fare  on  file.  Joint 


fares  constructed  from  such  Hied 
amounts  shall  be  binding  on  carriers 
and  ticket  agents  except  for  interline 
routings  where  the  carriers  have  agreed 
to  charge  lesser  amounts. 

(3)  Ticket  agents  shall  not  charge  any 
passenger  more  than  the  fare  on  file  for 
the  fare  category  purchased  by  the 
passenger,  but  may,  except  as  set  forth 
in  paragraph  (e)(2)  of  this  section, 
charge  less  than  that  fare.  If  there  is  no 
fare  on  file  for  the  fare  category 
purchased  by  the  passenger,  the  ticket 
agent  shall  not  charge  more  than  the 
unrestricted  coach  fare  on  file  except  for 
service  that  includes  additional 
amenities.  A  carrier  may  arrange,  by 
contract  with  its  ticket  agents,  to  specify 
fixed  fares  to  be  charged  by  the  ticket 
agents,  and  may  provide  notice  of  such 
arrangements  in  its  tariffs.  Failure  of 
ticket  agents  to  observe  such 
arrangements  will  not,  however,  be 
considered  a  violation  of  the  Act  or  of 
Board  rules.  The  Board  does  not  hereby 
approve  such  contractual  arrangements 
under  section  412  of  the  Act  or  exempt 
them  from  the  antitrust  laws  under 
section  414. 

(4)  Air  carriers  and  ticket  agents  are 
exempted  from  the  requirements  of 
section  403(a)  and  (b)(1)  of  the  Act  and 
the  other  provisions  of  this  part  to  the 
extent  necessary  to  allow  the  filing  of 
tariffs  and  the  charging  of  prices  for 
interstate  and  overseas  air 
transportation  as  set  forth  in  this 
paragraph  (e). 

(5)  In  this  paragraph,  “charge” 
includes  “charge,"  "collect,”  “demand,” 
and  “receive,”  as  those  terms  are  used 
in  section  403  of  the  Act. 

Alternative  Proposal 

Paragraph  (e)(1)  would  read: 
***** 

(e)  *  *  * 

(1)  The  carrier  shall  file  a  tariff  stating 
an  unrestricted  coach  fare  for  service 
between  those  points.  The  carrier  shall 
also  file  tariffs  describing  all  its  other 
fare  categories  [e.g.,  first  class,  super- 
saver).  Such  tariffs  shall  include  the 
availability  conditions  applicable  to 
each  fare  category.  The  carrier  shall  not 
charge  any  passenger  more  than  the  fare 
on  file  for  the  fare  category  purchased 
by  the  passenger,  but  may  charge  less 
than  that  fare.” 

(Secs.  102,  204,  402,  403,  404,  411,  416, 1001, 
1002,  Pub.  L.  85-726,  as  amended,  72  Stat.  740, 
743,  754,  757,  758,  760,  769,  771,  788;  (49  U.S.C. 
1302, 1324, 1371, 1372, 1373, 1374, 1381, 1386, 
1481, 1482)) 
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By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 

Appendix  to  EDR-429;  Order  81-7-108 — 
Investigation  Into  the  Competitive 
Marketing  of  Air  Transportation — Retail 
Pricing  Phase 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington,  D.C- 
on  the  21st  day  of  July  1981. 

Investigation  into  the  Competitive 
Marketing  of  Air  Transportation — Retail 
Pricing  Phase,  Docket  36595;  EDR-408, 
Notice  of  Proposed  Rulemaking  to 
Amend  Parts  221,  296  and  297  of  the 
Board's  Economic  Regulations,  Docket 
38746,  EDR-429,  Notice  of  Proposed 
Rulemaking  to  Amend  Part  221  of  the 
Board’s  Economic  Regulations,  Docket 
39836. 

Tentative  Order 

By  Order  79-9-64,  September  13, 1979, 
we  undertook  an  examination  of  the 
current  system  of  marketing  air 
transportation  and  whether  that  system 
would  be  responsive  to  the  needs  of  air 
carriers  in  a  deregulated  environment. 
Two  lines  of  inquiry  were  drawn:  One, 
whether  we  should  continue  to  approve 
and  grant  antitrust  immunity  to  air 
carrier  conference  agreements  that 
establish  the  existing  travel  agency 
system,  and  two,  whether  we  should 
retain  the  tariff  filing  requirement  or 
modify  it  to  facilitate  change  in 
anticipation  of  the  end  of  the  statutory 
tariff  structure  in  domestic 
transportation. ‘The  “agreements 
issues”  are  the  subject  of  an  oral 
evidentiary  hearing  now  before  an 
administrative  law  judge.  This  order 
sets  out  our  tentative  decision  on  the 
tariff  issues  as  they  affect  domestic  air 
transportation.* 

We  have  tentatively  decided  to  adopt 
a  transitional  policy  permitting  greater 
pricing  flexibility  while  retaining  certain 
features  of  tariffs  that  may  facilitate 
interlining  and  the  dissemination  of 
information  through  posting  of  prices.  In 
EDR-429,  issued  along  with  this  order, 
we  are  proposing  an  amendment  of  14 
CFR  Part  221  that  would  exempt  carriers 
and  agents  from  portions  of  section  403. 
Under  our  proposal,  all  carriers  would 
have  to  continue  filing  fares  for 
unrestricted  coach  service.  The  tariff 


1  The  provisions  of  section  403  and  most 
provisions  of  section  404  of  the  Federal  Aviation 
Act,  particularly  those  which  proscribe  unjust 
discrimination  in  the  sale  of  air  transportation,  will 
expire  for  interstate  and  overseas  air  transportation 
on  January  1, 1983. 

2  The  question  of  increased  tariff  flexibility  in 
international  air  transportation  will  be  deferred 
pending  further  consultation  with  other  federal 
agencies. 
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price  would  serve  as  a  ceiling  for  the 
fare,  but  carriers  would  be  free,  at  their 
discretion,  to  charge  less.  The  filing  of 
the  unrestricted  coach  fare  would  assure 
publication  of  local  fares  to  be  used  in 
constructing  interline  joint  fares.  Where 
a  carrier  uses  a  different  rate  for 
constructing  joint  fares  than  the  rate 
filed  as  the  unrestricted  coach  fare,  it 
would  be  required  to  Hie  that  different 
rate  as  well.  Other  carriers  and  travel 
agents  would  therefore  have  access  to 
the  specific  price  information  alleged  to 
be  the  prerequisite  to  widespread 
interlining. 

Carriers  would  have  the  option  of 
filing  fare  categories  other  than  the 
required  tariff  price,  as  well  as  any 
associated  conditions  for  obtaining 
these  fares. 3  Carriers  and  agents  could 
charge  less  than  the  posted  fare  without 
violating  the  Federal  Aviation  Act.  They 
would  also  be  free  to  file  prices  above 
the  unrestricted  coach  fare  for  premium 
services  such  as  first  class,  or  to  charge 
higher  prices  for  those  services,  without 
filing  them.  Carriers  would  likewise  be 
free  to  continue  the  existing  unitary 
pricing  system  by  making  the  tariff  fare 
the  only  actual  price  for  that  class  of 
service.  However,  such  unitary  pricing 
would  have  to  be  enforced  by  contract 
rather  than  CAB  regulation.  Carriers 
would,  of  course,  be  able  to  agree  to 
offer  joint  fares  which  are  below  the 
mandatory  ceilings  and  they  would  have 
the  option  of  publishing  these  lower 
joint  fares,  or  the  segment  fares  used  to 
construct  them,  in  their  tariffs. 

We  are  also  requesting  comments  on 
an  alternate  proposal.  The  alternative  is 
essentially  similar  to  our  first  proposal 
in  the  forms  of  pricing  flexibility  that 
would  be  permitted.  It  differs  only  in 
that  all  generally  available  fare 
categories  would  have  to  be  filed,  in 
addition  to  an  unrestricted  coach  fare. 
Carriers  would  have  the  freedom  to 
charge  less  than  their  posted  prices,  but 
this  proposal  would  require  the  carriers 
to  file  more  information. 

If  we  should  adopt  either  alternative 
we  will  reopen  the  record  in  this  case 
after  a  year  to  reexamine  our  flexible 
tariff  filing  policies.  We  will  not  impose 
reporting  or  recordkeeping  requirements 
at  this  time,  but  we  will  informally 
monitor  developments.  Since  the  parties 
to  this  proceeding  may  be  in  a  better 
position  to  develop  this  sort  of 
information,  we  hope  that  they  will  be 
prepared  to  supply  us  with  relevant  data 
at  the  end  of  this  trial  period. 

Finally,  we  have  decided  to  deny 
motions  requesting  that  Member 
Elizabeth  Bailey  be  disqualified  from 


3  If  a  carrier  chose  to  file  a  restricted  fare  it  would 
have  to  file  the  eligibility  conditions. 


participating  in  these  proceedings.  Our 
reasoning  is  set  forth  below  in  section 
VI. 

I.  Procedural  History 

When  we  instituted  the  Investigation 
into  the  Competitive  Marketing  of  Air 
Transportation  in  September  1979,  we 
intended  it  as  a  vehicle  for  a 
comprehensive  examination  of  the  air 
transportation  marketing  industry.  For 
that  reason,  we  placed  at  issue  both  the 
agency  agreements  and  tariff  flexibility. 
To  facilitate  parties’  discussions  of  the 
legal  and  policy  implications  of 
increased  price  competition,  we 
suggested  six  alternative  means  of 
granting  air  carriers  increased  pricing 
freedom  in  the  sale  of  air 
transportation.4 

In  September  1980,  we  issued  EDR- 
408,  45  FR  64864,  September  30, 1980,  the 
so  called  maximum  tariff  rulemaking. 
There,  we  proposed  to  allow  carriers  in 
both  domestic  and  international  markets 
to  file  tariffs  stating  only  maximum 
amounts,  and  to  let  them  charge  any 
amount  below  the  maximum.  As 
advantages  of  that  approach,  we 
mentioned  that  it  seemed  to  promote 
competition  and  meet  various  carriers’ 
requests  for  pricing  freedom  in  Pacific 
markets,  and  possibly  lessened  the 
competitive  inhibitions  and  the  higher 
retail  prices  the  present  tariff  system 
may  produce.8 

The  similarity  of  the  issues  raised  in 
the  maximum  tariff  rulemaking  with 
some  of  those  in  the  retail  pricing 
portion  of  the  Marketing  case  led  us  to 
coordinate  our  consideration  of  the  two 
proceedings.  In  addition,  we  took  steps 
to  expedite  consideration  of  the  pricing 
issues  the  Marketing  case  and  directed 
the  presiding  judge  to  certify  the  record 
to  us  immediately  at  the  close  of  the 
hearing  because  of  the  limited  time  that 
remained  to  develop  an  interim  pricing 
policy  before  our  authority  over 
domestic  tariffs  terminates.®  We  also 
assured  parties  of  our  intention  to 
provide  further  opportunity  to  comment 
on  this  interim  policy. 

On  March  26, 1981,  Administrative 
Law  Judge  Ronnie  Yoder  certified  the 
record  on  the  retail  pricing  issues 
developed  in  the  Marketing  case. 7  Briefs 


4  These  alternatives  ranged  from  the  total 
elimination  of  tariffs,  to  proposals  establishing  a 
zone  of  pricing  flexibility  or  the  adoption  of  a  two 
tiered  pricing  structure  whereby  carriers  would 
establish  both  "retail”and  “wholesale”  prices.  It 
was  later  recognized  that  the  maximum  tariff 
proposal  encompassed  the  alternatives  designed  to 
permit  a  range  of  pricing  flexibility. 

5  Comments  were  due  on  December  1, 1980. 

•See  Orders  80-12-70,  December  12, 1980  and  80- 

12-92,  December  18, 1980. 

’The  record  was  later  reopened  to  permit  the 
cross-examination  of  Dr.  James  Miller  in  accordance 


were  filed  on  June  1, 1981 8  and  oral 
argument  was  heard  on  June  15, 1981.® 

II.  Overview 

Central  to  our  decision  is  the 
recognition  that  on  January  1, 1983,  the 
requirement  to  file  and  adhere  to  tariffs 
for  domestic  passenger  air 
transportation  will  end.  Our  concern  is 
therefore  with  the  development  of  a 
transitional  policy  to  assist  carriers  and 
travel  agents  in  adusting  to  an  air 
transportation  system  that  will  function 
completely  without  tariffs  in  a  relatively 
short  time. 

Given  this  reality,  we  can  at  the 
outset  dispose  of  certain  arguments 
against  any  change  in  the  present  tariff 
regime.  Many  of  the  arguments  extolling 
the  virtue  of  tariffs  imply  that  tariffs 
should  be  permanently  retained  as  a 
feature  of  the  air  transportation  system. 
But  the  fundamental  decision  to 
eliminate  tariffs  has  already  been  made 
by  the  Congress,  and  we  fully  support  its 
determination  that  the  process  of 
deregulation  involves  restoring  pricing 
decisions  to  the  workings  of  the 
competitive  markeplace.10  When  viewed 
in  this  light,  the  issue  becomes  one  of 
timing.  Many  parties  made  arguments  on 
the  benefits  of  existing  travel  agent 
programs  which  they  allege  would  be 
lost  if  the  Board  deviated  from  existing 
policies.  While  the  benefits  of  the  travel 
agency  programs  are  relevant  in 
assesssing  the  public  interest,  they  are 


with  our  decision  in  Order  81-4-47.  No  party  has 
objected  to  the  admission  of  the  testimony  and 
exhibits  sponsored  by  Dr.  Miller.  Consequently,  his 
testimony,  exhibits  and  transcripts  of  his  cross- 
examination  are  accepted  into  the  record. 

•Parties'  briefs  are  summarized  in  the  attached 
Appendix.  In  addition,  we  grant  the  motions  of 
British  Airways  and  the  National  Passenger  Traffic 
Association  (NPTA)  for  leave  to  file  their  briefs  one 
day  late. 

•With  regard  to  outstanding  procedural  matters, 
we  confirm  earlier  oral  denials  of  the  NPTA  motion 
to  expand  its  time  allotment  for  oral  argument,  the 
motion  of  the  Association  of  Retail  Travel  Agents 
(ARTA)  to  discontinue  proceedings,  and  the 
motions  of  the  ARTA  and  Associated  Travel 
Nationwide  to  postpone  oral  argument  pending  a 
ruling  on  their  motions  for  disqualification  of 
Member  Bailey.  In  addition,  we  grant  the  motions  of 
the  American  Express  Company,  the  Bureau  of 
Domestic  Aviation,  the  International  Airforwarders 
and  Agents  Association,  the  International  Air 
Tranport  Association,  and  the  American  Society  of 
Travel  Agents  to  correct  the  transcript  of  the  oral 
argument. 

10  Some  parties  urge  that  we  do  nothing  because 
there  is  a  possibility  that  Congress  may  reverse  this 
determination.  However,  we  cannot  as  a  matter  of 
sound  administrative  practice,  presume  that  the 
statute  will  be  amended  and  we  find  it 
counterproductive  to  defer  preparation  for  the 
elimination  of  tariffs  on  the  ohance  that  Congress 
might  alter  this  plan.  Actual  experience  under  a 
transitional  policy  may  prove  an  invaluable  aid  to 
Congress  in  deciding  whether  tariffs  are  required  for 
the  smooth  functioning  of  the  domestic  air 
transportation  system. 
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but  one  factor  to  be  weighed  in  our 
decision  to  adopt  a  transition  pricing 
policy.11  They  are  not  properly  the  sole 
basis  for  our  decision. 

Some  parties  argue  that  there  is  no 
need  for  change  since  the  current  system 
satisfies  carriers'  legitmate  needs 
without  inhibiting  pricing  flexibility.  If 
the  current  marketing  and  distribution 
system  is  the  product  of  competitive 
pressures  and  has  not  been  inhibited  by 
regulation,  the  system  is  likely  to  remain 
largely  unchanged  by  the  loosening  of 
government  oversight. 12  If,  on  the  other 
hand,  the  system  is  largely  influenced  by 
regulatory  constraints,  and  not  market 
forces,  then  some  relaxation  in  this  area 
will  bring  the  benefits  to  airlines  and 
consumers  that  can  be  expected  from  a 
more  competitive  system.13  Others  have 
urged  that  we  need  only  continue  our 
current  liberal  policies  for  regulating 
industry  pricing  behavior  as  the  best 
means  of  effecting  an  orderly  transition 
to  1983.  But  this  approach  assumes  a 
uniformity  of  air  carrier  interests  that  is 
fundamentally  inconsistent  with 
reliance  on  competitive  forces  to  govern 
the  industry.  We  think  the  better  course 
of  action  is  to  permit  carriers  to  make 
the  transition  to  complete  pricing 
flexibility  at  their  own  pace. 

Our  preference  is  for  allowing  markets 
to  function  relatively  free  of 
unwarranted  government  interference. 
We  believe  that  continuation  of  the  rigid 
tariff  system,  however  liberal  our 
exemption  policies  under  that  system, 
would  be  justified  only  if  we  were 
convinced  that  the  pricing  practices 
likely  to  emerge  in  a  more  competitive 
environment  would  create  the 

"  Issues  relating  to  whether  the  ATC  and  1ATA 
travel  agency  agreements  should  be  approved  under 
section  412  are  being  heard  by  an  administrative 
law  judge,  and  we  are  taking  no  action  on  those 
phases  of  the  Marketing  case  at  this  time.  The 
standard  for  exemption  from  section  403  of  the  Act 
is  consistency  with  public  interest.  In  contrast,  the 
hearing  under  section  412  will  determine  whether 
the  agreements  are  anticompetitive  and  whether 
they  should  be  approved  because  of  transportation 
benefits.  Since  section  412  is  not  involved  here,  we 
have  not  implied  any  view  on  the  question  of 
transportation  benefits  from  the  agency  agreements 
in  deciding  to  permit  greater  pricing  flexibility  under 
the  general  public  interest  standards. 

12  Indeed,  we  would  then  only  have  reduced 
administrative  and  regulatory  reporting  burdens  on 
carriers. 

12  The  record  demonstrates  that  air  carriers  are 
exploring  new  marketing  methods.  In  response  to 
our  invitation  to  carriers  in  Order  79-9-65  to  submit 
pricing  experiments  we  received  a  host  of 
contractor  bulk  fare  proposals  and  Southwest's 
Ticknet  program.  Outside  the  Marketing  case  we 
approved  General  Services  Administration  fares. 
Order  80-7-63,  establishing  fare  discounts  for 
government  travelers.  Recently,  several  carriers 
have  implemented  frequent-flyer  fares  which  give 
customers  bonus  travel  based  on  miles  traveled  or 
trips  taken.  United  Airlines  has  also  requested  an 
exemption  to  permit  travel  agents  to  add  service 
fees  to  the  price  of  a  ticket.  Docket  37642. 


probability  of  undue  harm  to  the  public, 
air  carriers,  travel  agents  or  other 
segments  of  the  industry.  No  convincing 
evidence  of  the  likelihood  of  substantial 
harm  appear  in  the  record.  While  some 
travel  agents  may  be  less  prepared  than 
others  for  a  more  competitive 
environment,  we  cannot  conclude  that 
the  flexibility  we  intend  to  authorize 
will  have  any  negative  impact  on  the 
industry  or  consumers,  and  the  proposal 
may  lead  to  substantial  benefits  to  the 
public. 

With  these  general  observations  in 
mind,  we  turn  to  the  issue  of  what  sort 
of  transitional  pricing  policy  would  best 
serve  the  public  interest.  The  best 
approach,  in  our  view,  is  a  purely 
permissive  one  that  does  not  mandate 
any  changes  in  carrier  pricing  and  that 
allows  individual  carriers  to  determine 
how  to  adjust  to  the  ultimate  elimination 
of  tariffs.  In  fashioning  our  proposal  for 
tariff  flexibility,  we  are  nevertheless 
sensitive  to  the  objections  that  were 
voiced  against  relatively  complete 
pricing  freedom.  We  are  co/isequently 
formulating  a  plan  that  responds  to 
legitimate  concerns  by  preserving 
certain  features  of  the  tariff  system  as 
an  interim  measure.  In  the  remainder  of 
this  order,  we  consider  our  reasons  for 
adopting  a  permissive  transitional 
policy,  outline  the  specific  aspects  of  our 
tariff  flexibility  proposal,  discuss  the 
need  to  retain  certain  filing 
requirements  in  the  interim  adjustment 
period,  and  analyze  the  major 
arguments  raised  by  the  parties  in  the 
Marketing  case. 

III.  Our  Permissive  Policy 

When  we  instituted  this  proceeding, 
we  placed  in  issue  the  need  to  mandate 
changes  in  the  way  in  which  carriers 
now  market  their  air  transportation 
services  including,  specifically,  the 
possibility  of  introducing  a 
differentiated  fare  structure  that  would 
be  binding  on  carriers  and  their  agents. 
This  interest  in  mandatory  differentiated 
pricing  mechanisms  resulted  in  large 
measure  from  the  implicit  assumption 
that  carriers  might  not,  in  the  absence  of 
tariffs,  have  the  legal  right  to  dictate 
prices  charged  by  travel  agents. 14  Based 
on  an  assumption  that  unitary  pricing 
would  not  survive  after  1983,  a 
differentiated  tariff  structure  was  one 
way  of  insuring  that  carriers  moved 
their  pricing  practices  toward  those 
which  they  would  have  to  adopt  in  1983. 
However,  we  are  no  longer  persuaded 

14  Manufacturers  are  generally  foreclosed  from 
setting  the  resale  price  of  their  products  through 
independent  retailers.  California  Liquor  Dealers  v. 
Midcal  Aluminum,  445  U.S.  97, 102  (1980);  Dr.  Miles 
Medical  Co.  v.  John  D.  Park  &  Sons  Co.,  220  U.S.  373 
(1911). 


that  unitary  pricing  would  constitute 
resale  price  maintenance.  Virtually  all 
parties  agree  that  airlines  could  lawfully 
set  the  price  for  retail  sales  because  the 
“agency  exception"  applies  to  the  air 
carrier /travel  agent  relationship,  at  least 
where  the  agent  has  not  assumed  the 
risk  of  loss  for  an  unsold  seat15 

Because  carriers  will  be  able  to 
continue  unitary  pricing  practices  after 
1983,  we  see  no  need  to  force  changes  in 
the  industry  at  this  time.  Mandatory 
policies  could  create  distortions  based 
on  regulatory  perceptions  that  differ 
from  carriers’  behavior  in  the  market 
While  the  oral  evidentiary  hearing 
developed  useful  background 
information,  such  a  proceeding  cannot 
conclusively  establish  the  specific 
impact  that  alternative  practices  might 
have  on  the  industry  or  consumers.  Any 
decision  to  mandate  policies  could 
induce  pricing  practices  in  which 
carriers  would  not  otherwise  engage  and 
would  discontinue  after  1983. 

There  is  also  a  virtual  consensus 
among  the  parties  that  whatever  pricing 
practices  we  endorse  should  be 
permissive. 16  These  parties  argue,  and 
we  agree,  that  a  permissive  approach 
would  be  most  consistent  with  the 
fundamental  policies  of  the  Airline 
Deregulation  Act  It  is  our  responsibility 
under  the  Act  to  reduce  regulatory 
intervention  in  the  industry  and  to  rely 
instead  on  the  market  forces  to  protect 
and  foster  the  public  interest  If,  as  we 
tend  to  believe,  carriers  will  be  legally 
able  to  continue  establishing  their  own 
retail  prices,  any  modification  of  the 
tariff  filing  requirement  that  permits,  but 
does  not  mandate,  price  differentiation 
of  air  transportation  will  increase  the 
pricing  options  available  to  air  carriers. 
Carriers  responding  to  the  marketplace 
forces  will  determine  whether  there  will 
be  changes  in  marketing,  the  type  of 
changes,  and  the  pace  of  their 
implementation.17 

14  This  exception  permits  a  supplier  to  dictate 
prices  charged  by  its  distributors  if  a  bona  fide 
agency  relationship  exists  between  the  supplier  and 
distributors.  Simpson  v.  Union  Oil  Co,  377  U.S.  13 
(1964);  United  States  v.  General  Electric  Co..  272 
U.S.  476  (1926).  The  Department  of  Justice  agrees 
with  the  interpretation  and  states  that,  in  any  event, 
it  would  not  prosecute  airlines  engaging  in  the 
practice.  DO]  Statement  of  Position  at  B. 

16  The  only  exception  appears  to  be  Control  Data 
Corporation  (Ticketron).  Ticketron  argues  we 
should  require  carriers  to  file  tariffs  that  do  not 
include  carriers'  marketing  costs,  essentially 
wholesale  tariffs.  Distribution  outlets  would  then  be 
guaranteed  the  freedom  to  add  their  individua)  costa 
to  arrive  at  the  retail  price. 

"LATA  argues  that  carriers  will  be  subject  to 
antitrust  lawsuits  even  though  a  bona  fide 
principal/agent  relationship  exists.  The  possibility 
of  frivolous  law  suits  would  not  justify  continuing  a 
unitary  tariff.  In  any  case,  carriers  will  be  exposed 

Continued 
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Another  of  the  alternatives  we  placed 
at  issue  in  the  instituting  order  was  an 
immediate  and  complete  exemption 
from  the  tariff  filing  requirement  of 
section  403.  Apparently  because  of  a 
perceived  need  to  afford  the  industry 
time  to  position  itself  for  the  elimination 
of  tariffs,  few  parties  support  an 
immediate  exemption.  Even  the 
Department  of  Justice  would  wait  six 
months  before  eliminating  tariffs  so  that 
the  industry  could  prepare  for  the 
change.  We  therefore  find  that  a  total 
exemption  from  tariff  filing  is  not 
warranted  at  this  time.  There  are  sound 
policy  reasons  for  continuing  some 
moderate  form  of  regulatory  oversight  to 
monitor  fare  levels  and  to  assure  the 
industry  that  the  tools  they  believe  are 
still  necessary  to  construct  mandatory 
joint  fares  and  international  through 
fares  will  be  available  throughout  the 
transition. 

IV.  Tariff  Flexibility 

As  noted,  we  are  proposing  to  compel 
carriers  only  to  continue  filing 
unrestricted  coach  fares  and  to  allow 
them  to  charge  any  price  below  that 
fare.  We  would  implement  this  new 
authority  through  an  exemption  granted 
to  carriers  and  ticket  agents  from 
section  403  of  the  Act  set  out  in  an 
amendment  of  Part  221  of  our 
regulations.  See  EDR-429,  issued  along 
with  this  order.  We  believe  that  this 
proposal  will  promote  increased 
reliance  on  competitive  forces,  bring  the 
advantages  that  we  envisioned  might 
result  from  the  maximum  tariff,  and  yet 
be  responsive  to  the  chief  concerns 
voiced  by  parties  in  these  proceedings 
about  maximum  tariffs. 

The  hallmark  of  this  proposal  is  that 
carriers  would  determine  voluntarily 
whether  to  change  their  marketing 
practices.  For  our  part,  we  would  merely 
remove  the  inhibitions  to  innovative 
pricing  practices  inherent  in  the  existing 
tariff  filing  system.  We  reject  the 
arguments  that  equivalent  opportunities 
for  innovation  can  be  maintained  under 
the  existing  tariff  structure  with  a 
continuation  of  the  Board’s  liberal 
pricing  regime.  These  arguments  rest 
primarily  on  the  assertion  that  the 
Board's  policies  permitting  short  term 
tariff  filings  virtually  eliminate  tariffs  as 
a  means  of  communicating  prices  in 
advance  18  and  that  in  the  absence  of 


to  no  greater  liability  than  firms  in  other  industries, 
an  outcome  which  Congress  provided  for  in 
legislating  the  termination  of  section  403 
domestically  in  1983. 

"See  ER-1205,  45  FR  87008.  December  24, 1980, 
amending  Part  221  of  the  Board's  regulations,  14 
CFR  221.195.  Carriers  are  now  permitted  to  request 
Speed  Tariff  Permission  (STP)  to  implement  fares  on 
as  little  as  12  hours  notice. 


tariffs  ordinary  marketing  requirements 
would  result  in  no  less  extensive 
communication  of  pricing  information.19 
The  arguments  miss  the  central  point  for 
our  action. 

First,  it  is  by  no  means  clear  that 
carriers  could  routinely  use  the  Board’s' 
Special  Tariff  Permission  (STP) 
procedures  for  all  pricing  innovations. 
The  mere  presence  of  a  mandatory  filing 
system  limits  the  range  of  options  that  a 
carrier  might  be  willing  to  utilize.  Our 
experience  with  carrier  pricing 
experiments  since  the  Marketing  case 
was  instituted  suggests  that  any  truly 
novel  experiments  will  be  met  with 
formal  opposition  by  either  competing 
carriers  or  agents.  This  opposition 
virtually  assures  that  the  fares  cannot 
be  implemented  on  short  notice,  and 
that  competitors  will  have  greater 
opportunity  to  match.  The  prospect  of 
losing  a  competitive  advantage  as 
carriers’  pricing  proposals  are 
immediately  matched  may  well  provide 
a  disincentive  to  experimentation.20 
Even  if  carriers  could  implement  a  new 
fare  on  one  day’s  notice,  the  filing 
requirement  itself  acts  to  inhibit 
legitimate  pricing  behavior  by  adding  to 
costs  and  reducing  benefits  of  flexible 
pricing  policies.  For  example,  in 
contemplating  a  policy  of  short  term 
price  reductions  a  carrier  would  have  to 
weigh  the  expense  of  potentially 
numerous  short  term  tariff  filings.  This 
could  have  a  particularly  chilling  effect 
on  carrier  interest  in  decentralizing 
marketing  strategies  to  allow  regional  or 
local  managers  to  offer  discounts  in 
specific  markets  to  meet  particular  local 
demand.21 

It  is  also  conceivable  that  a  tariff 
requirement — by  alerting  competitors  in 
advance  and  allowing  them  to  match — 
might  greatly  reduce  a  carrier’s 
incentive  to  offer  selective  discounts  to 
establish  an  identity  and  a  healthy 
traffic  share  in  new  markets.22  We 
cannot  overlook  the  further  possibility 
that  the  current  tariff  system  may  have 
unduly  inhibited  carriers  from  offering 
discounts  to  certain  large  volume 
customers.  We  therefore  conclude  that  a 
flexible  tariff  policy  is  more  consistent 
with  the  Congressional  directive  to  give 
weight  “*  *  *  to  the  desirability  of 

"Brief  of  the  American  Society  of  Travel  Agents 
(ASTA)  pp.  17, 18,  32-34;  Brief  of  the  Air  Traffic 
Conference,  at  pp.  5-6. 

20  See  e.g.  Brief  of  American  Automobile 
Association  at  7,  suggesting  that  the  prospect  of 
matching  discounts  will  discourage  carriers  from 
offering  volume  discounts.  The  ability  to  match 
depends  of  course,  upon  knowledge  of  prices  being 
offered. 

11  Dr.  James  Miller  (BDA);  Opportunities  for  last 
minute  changes  are  restrained  by  posting.  32  Tr.  82. 

22  In  citing  these  examples,  we  are  not  predicting 
that  they  will  necessarily  occur  in  the  absence  of 
tariffs. 


allowing  each  air  carrier  to  determine 
prices  in  response  to  its  own  costs  and 
the  competitive  conditions  of  the  route  it 
serves.”  23 

Finally,  an  unavoidable  aspect  of  the 
tariff  system  is  price  signalling,  which 
has  long  been  recognized  as 
unacceptable  anticompetitive  behavior 
in  unregulated  industries.  Circulation  of 
advance  price  information  to 
competitors  through  the  tariff  system 
was  once  justified  because  carrier 
pricing  behavior  was  totally  regulated. 
But  continuing  the  requirement  that 
carriers  must  signal  their  pricing 
strategies  iff  anomalous  now  that  these 
pricing  decisions  are  largely  out  of  our 
control.  As  the  process  of  deregulation 
proceeds,  we  must  gradually  remove 
these  incidents  of  the  prior  regulatory 
structure,  especially  when  the 
mechanics  of  tariff  filing  involve 
practices  that  are  often  viewed  as 
incompatible  with  competitive  behavior. 

At  the  same  time,  our  proposed  rule 
retains  certain  features  of  tariffs  that,  at 
least  acording  to  some  parties,  should 
facilitate  interlining  and  the 
dissemination  of  information  through 
posting  of  prices.  With  carriers  required 
to  continue  filing  an  unrestricted  coach 
fare,  and  a  construction  fare  if 
different,24  other  carriers  and  travel 
agents  would  have  sufficient 
information  for  mandatory  joint  fare 
construction.  Moreover,  this  requirement 
would  provide  a  specific  fare  for  use  in 
constructing  through  fares  for 
international  air  transportation.  Our 
proposl  therefore  mitigates  the  major 
concerns  expressed  about  interlining, 
since  carriers  and  their  agents  could 
know  through  the  operation  of  the  tariff 
system  the  exact  price  to  be  charged  an 
individual  passenger,  even  if  one  of  the 
interlining  partners  were  engaging  in 
individual  flexible  pricing.  In  addition, 


22  S.  Rep.  95-631. 95th  Cong.,  2d  Sess.  108  (1978). 

24  In  markets  where  the  unrestricted  coach  fare  on 
file  is  also  used  for  the  construction  of  joint  fares, 
no  additional  tariff  filings  would  be  required.  In 
markets  where  a  different  fare  was  to  be  used  for 
construction,  that  fare  would  also  have  to  be  Hied. 
The  current  practice  of  Filing  two  coach  fares,  one 
for  local  traffic  and  one  for  construction  of  joint 
fares,  could  thus  continue.  In  any  event,  the 
constructed  joint  fare,  unlike  single  carrier  fares, 
would  be  binding  as  it  is  today  on  both  carriers  and 
agents,  unless  the  carriers  agreed  to  a  lower  joint 
fare.  Carriers  that  agreed  to  a  lower  joint  fare  could 
file  or  not  file  it  in  a  tariff,  at  their  option.  Either 
way,  such  an  agreed-upon  joint  fare  would,  as  a 
regulatory  matter,  be  only  a  ceiling,  and  carriers 
and  agents  would  be  free  to  charge  a  lower  amount 
without  violating  section  403  of  the  Act  or  the 
Board's  rules.  As  discussed  above,  carriers  could 
specify  by  contract  with  their  agents  that  such  joint 
fares  must  be  charged  exactly.  Commuter  carriers 
now  file  a  fare  for  construction  of  joint  fares  with 
certificated  carriers.  The  proposal  would  not  affect 
this  practice. 
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the  required  filing  would  also  allow  us 
to  monitor  basic  fare  levels  throughout 
the  industry  and  better  fulfill  our 
responsibilities  to  assess  the  impact  of 
deregulation  in  our  report  to  Congress.25 

With  the  exception  of  constructed 
joint  fares  carriers  choosing  to  file  some 
or  all  of  their  fare  categories,  would  not 
be  bound  to  charge  only  the  exact  fares. 
Carriers  would  be  prohibited  from 
charging  more  than  the  price  filed  for 
each  fare  category  purchased  by  the 
passenger.  However,  they  could  charge 
any  amount  less  than  the  fare  on  file.  If 
carriers  chose  to  maintain  a  unitary 
price  system  they  would  notify  the 
agents  directly  and  could  not  rely  on  the 
tariff  system.26  In  effect,  carriers  could 
individually  decide  to  continue  the 
present  system  although  the  mere 
posting  of  a  price  in  the  form  of  a  tariff 
would  not  establish  an  enforceable 
unitary  price.27 

The  primary  advantage  of  this 
permissive  posting  system  is  that  it  will 
provide  a  good  test  of  the  value  of  tariffs 
as  opposed  to  other  forms  of 
communicating  and  distributing  pricing 
information  during  the  transition.  If 
tariff  filings  are  an  effective  means  of 
distributing  price  information  to  agents 
and  consumers,  carriers  would  use  the 
option  of  filing  some  or  all  their  prices  in 
addition  to  their  coach  fare.  There 
would  be  no  regulatory  pressure 
imposed  to  revise  current  practices. 
Carriers  would  also  have  the 
opportunity  to  make  adjustments  before 
tariffs  are  eliminated  in  1983. 

In  the  notice  of  proposed  rulemaking 
we  are  also  requesting  comments  on  an 
alternative  proposal  that  would 
mandate,  instead  of  permitting,  carriers 
to  file  a  fare  and  availability  conditions 
for  each  of  their  generally  available  fare 
categories.  Carriers  would  still  be  free  to 
charge  prices  less  than  those  posted,  or 
simply  not  to  have  special  fares. 

An  alleged  advantage  of  this 
alternative  is  that  it  would  provide  us 
with  more  information  on  pricing 
practices  during  the  transition,  to  better 
fulfill  any  monitoring  responsibilities. 
However,  most  of  the  data  the  Board 
uses  to  obtain  such  information  do  not 
come  from  the  tariff  system.  Finally,  a 

“Of  course,  the  unrestricted  coach  fare  would 
continue  to  be  regulated  under  the  S1FL  formula.  14 
CFR  Part  399,  SubpaTt  C. 

“We  do  not  intend  to  prevent  carriers  from 
giving  notice  in  tariffs  that  they  are  maintaining 
unitary  price  systems.  Carriers  would  now, 
however,  be  permitted  to  use  the  tariff  system  to 
enforce  uniformity  on  their  agents.  Enforcement 
would  be  accomplished  through  the  principal-agent 
contract,  consistent  with  agency  arrangements  in 
general. 

27  Since  carriers  would  be  permitted  to  Tile  other 
fares  with  the  Board  the  informational  value  of 
tariffs  will  be  preserved. 


mandatory  filing  system  might  provide 
additional  assurance  to  consumers 
about  the  availability  of  fares  and  the 
conditions  that  must  be  met  to  qualify 
for  the  posted  prices. 

We  are  intereseted  in  receiving 
comments  on  whether  it  would  be 
difficult  to  formulate  a  precise  definition 
of  the  “generally  available  fare 
categories”  that  would  have  to  be  filed, 
without  forclosing  some  new  forms  of 
price  competition.  Parties  are  also  asked 
to  discuss  whether  the  mere  requirement 
that  carriers  who  maintain  a  variety  of 
generally  available  fare  categories  must 
file  them,  could  reinforce  the  existing 
tariff  system  and  impede 
experimentation  during  the  transition  to 
a  tariffless  environment.  Finally,  we.  are 
soliciting  carriers’  views  on  whether  the 
alternative  proposal  may  perpetuate  and 
perhaps  even  increase  their  regulatory 
and  administrative  burdens.  We  invite 
parties  to  comment  on  any  other 
features  of  the  proposals  and  the 
relative  attractiveness  of  the  two 
alternatives. 

We  intend  to  monitor  the  results  of 
any  flexible  pricing  policy  that  we  adopt 
through  our  Bureau  of  Domestic 
Aviation,  in  concert  with  the  Bureau  of 
Compliance  and  Consumer  Protection. 

In  a  year,  we  would  request  comments 
or  otherwise  invite  parties  to  submit 
information  on  the  effects  of  this  policy 
on  the  airlines,  travel  agents  and 
consumers.  One  of  the  chief  advantages 
we  see  from  allowing  some  tariff 
flexibility  at  this  time  is  that  we  will 
have  this  opportunity  to  study  the  actual 
effects  on  the  marketplace  and  to  judge 
the  need  for  tariffs  as  a  means  for 
providing  price  information  and 
facilitating  interlining.  We,  of  course, 
retain  the  ability  to  restore  the  current 
tariff  system  at  any  time,  even  before 
the  scheduled  evaluation,  if  it  appears 
necessary.  We  turn  now  to  a  detailed 
analysis  of  the  various  arguments 
against  tariff  flexibility  and  our  reasons 
for  concluding  that  the  public  interest  is 
best  served  by  permitting  the 
opportunity  for  pricing  innovations  at 
this  time. 

V.  The  Marketing  Record 

A.  Effect  on  Interline  Service 

Many  opponents  of  a  change  in  the 
existing  system  argue  that  exact  price 
tariffs  are  essential  to  preseve  the 
existing  interline  system.26  This 

“See  e.g„  Thomas  Welbum  (British  Airways) 
BA-T-1  at  12, 13, 14  Tr.  74;  Randall  Malin  (USAir) 

14  Tr.  55-57;  Robert  Wilson  (Ozark)  Tr.  35-38; 
Charles  Pfaff,  (American)  10  Tr.  189-171.  See  also 
the  following  briefs  to  the  Board:  AAA  at  fk  AST  A 
at  50,  57;  ATA  at  13,  British  Airways  at  25-29;  IATA 
at  32-39. 


argument,  along  with  other  claims  about 
the  benefits  of  mandatory  tariffs  (such 
as  their  alleged  value  to  preserving  the 
exchangeability  of  tickets  among 
carriers),  are  really  directed  at 
Congress'  basic  decision  to  abolish 
tariffs  rather  than  at  our  attempts  to 
develop  a  transitional  policy.  For  the 
most  part  these  arguments  are  also 
premised  on  Board  action  mandating 
retail  price  competition.  As  a  result  they 
simply  do  not  apply  to  a  decision 
establishing  permissive  pricing 
flexibility.  Since  Congress  has 
eliminated  the  tariff  filing  requirement 
as  of  January  1, 1983,  our  emphasis 
during  the  transition  must  be  on 
developing  means  to  help  the  industry 
deal  with  the  post-1982  environment 
The  principal  advantage  of  our  proposed 
rules  is  that  they  give  carriers  the 
opportunity  to  experiment  and  develop 
new  pricing  programs  in  preparation  for 
deregulation  but,  at  the  same  time,  leave 
those  who  wish  to  preserve  unitary 
pricing  free  to  do  so.29 

Our  proposals  may  require  some 
adjustments  in  interline  settlements  and 
carrier  agreements  relating  to  the 
uniform  acceptance  of  travel  documents. 
However,  to  the  extent  carriers  find 
interlining  is  in  their  best  interest,  they 
will  find  solutions  and  not  abandon  a 
fixed  tariff  until  the  problems  are 
worked  out.30 

Many  parties  predicted  the  demise  of 
the  interline  system  when  the  Board 
eliminated  fixed  commission,  claiming 
that  remitting  would  be  cumbersome 
where  interline  partners  had  differing 
commission  rates  Carriers  were  able  to 
resolve  these  difficulties  by  agreement 31 
In  the  same  vein,  we  can  presume  that 
carrier  self-interest  dicates  that 

“The  fact  that  the  Board  would  not  act  to  prevent 
charges  below  exact  price  tariffs  should  not  in  our 
view  decrease  whatever  benefits  tariffs  may  have  m 
facilitating  interline  and  related  services.  Carrier 
A's  exact  price  tariff  would  give  notice  to  Carrier  B 
that  it  could  rely  on  the  price  listed  for  settlement 
purposes. 

“The  tremendous  growth  of  point-to-point  low 
fare  services  suggest  that  a  complex  interline 
system  that  may  have  been  critical  in  the  early  days 
of  the  industry  or  when  many  carriers  were  exluded 
by  regulations  from  serving  many  markets  may  be 
less  critical  now.  Maintenance  of  the  system  is  very 
costly  to  the  airlines  and  with  the  advent  of 
computerized  ticketing  the  continuing  need  for  the 
universal  ticket  stock  is  not  readily  apparent. 
Indeed,  carriers  may  choose  for  cost  or  competitive 
reasons  to  limit  interling.  This  does  not  mean  the 
system  is  deteriorating  but  merely  indicates  a 
continuation  of  the  transition  to  a  competitive 
system  that  meets  consumer's  needs. 

11  See  Competition  for  Agency  Services  Show 
Cause  Proceeding.  Orders  80-2-33,  February  5. 1980; 
80-5-157,  May  29, 1980.  In  the  cargo  area,  we  have 
no  evidence  of  international  rate  construction 
difficulties  following  the  elimination  of  domestic 
tariffs,  and  no  reason  to  believe  that  there  would  be 
greater  problems  in  the  area  of  passengers. 
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adequate  price  information  will  be 
disseminated  to  consumers  and  agents 
through  the  same  channels  that  carriers 
now  use.  Even  with  tariffs,  the  airline 
industry  relies  on  private  price 
information  publications  and 
computerized  reservations  systems  to 
provide  basic  price  information. 
Consumers  rely  on  such  readily 
available  sources  of  information  as 
advertising,  the  memo  tariffs  published 
by  the  Airline  Tariff  Publishing 
Corporation  (ATP),  computer  systems, 
or  the  carriers  themselves,  rather  than 
on  tariffs. 

Several  parties  argue  that  provisions 
of  U.S.  air  serices  agreements  with 
foreign  governments  foreclose  changes 
to  the  domestic  tariff  system.  Most  of 
these  arguments  are  premised  on  the 
view  that  any  transitional  pricing  policy 
would  substantially  curtail  foreign 
carriers’  opportunities  to  interline  with 
U.S.  carriers  or  otherwise  place  them  at 
a  competitive  disadvantage.32  We 
foresee  no  serious  difficulties  in  the 
construction,  sale  or  marketing  of 
international  travel  to/from  the  U.S. 
either  under  our  proposed  transitional 
policy  or  after  domestic  tariffs  are 
eliminated.  During  the  transition,  our 
proposal  would  insure  that  foreign 
carriers  have  access  to  a  fare  that  can 
be  used  for  interline  fare  construction 
purposes.  Morever,  there  is  every  reason 
to  believe  that  some  system  for 
disseminating  price  information  would 
continue  after  official  tariff  filing 
requirements  end.  Through  fares  to/from 
interior  U.S.  points  could  still  be 
constructed  using  the  memo  tariffs  of 
ATP  and  the  individual  domestic 
carriers.  Arbitraries  in  international 
tariffs  could  continue  to  be  adjusted  to 
reflect  changes  in  domestic  fares. 

In  sum,  there  is  no  basis  for  concern 
that  interlining  and  ticket 
exchangeability  would  be  disrupted  by 
the  pricing  flexibility  that  we  propose. 
To  the  extent  legitimate  objections  have 
been  raised,  we  have  delat  with  them  by 
retaining  certain  mandatory  aspects  of 
the  tariff  system.  Other  objections  are 
mooted  by  our  selection  of  a  permissive 
rather  than  mandatory  approach.  The 
pricing  alternatives  that  emerge  would 
be  the  product  of  carrier  choice  and  our 


35  The  Department  of  State  in  a  motion  to 
terminate  EDR-408  filed  May  14, 1981,  also  argued 
that  elimination  of  binding  domestic  tariffs  might 
deny  fair  and  equal  access  to  foreign  carriers.  To 
the  extent  the  parties  argue  that  bilateral 
agreements  in  themselves  require  the  continuation 
of  the  existing  domestic  tariff  system,  we  reject 
their  arguments.  While  international  carriers  are 
entitled  to  fair  and  equal  access  to  a  domestic 
system,  they  have  no  right  under  bilateral 
agreements  to  dictate  the  type  of  system  that  will 
exist. 


decision  merely  would  serve  to  facilitate 
experimentation. 

B.  Impact  on  Travel  Agents. 

Much  of  the  record  in  these 
proceedings  has  focused  on  the  effects 
of  a  transitional  pricing  policy  on  travel 
agents.  We  view  the  possible  impact  of 
our  actions  on  the  travel  agency  system, 
rather  than  on  individual  travel  agents, 
to  be  a  legitimate  concern  in  light  of  the 
system’s  central  importance  in  the  retail 
marketing  network.  Most  parties  predict 
some  adverse  consequences  for  travel 
agents,  with  net  remission  schemes  and 
to  a  lesser  extent  volume  discounts, 
discussed  infra,  causing  the  most 
concern.33  Others  argue,  however,  that 
changes  during  the  transition  will 
probably  not  be  dramatic.34  There  is  no 
conclusive  evidence  to  support  the 
specter  of  serious  harm  to  the  travel 
agency  structure  which  would  justify 
prohibiting  specific  pricing  policies  such 
as  net  fares.35 

Generally,  carriers  have  strong 
incentives  for  maintaining  an  efficient 
and  workable  retail  network,  and, 
therefore,  for  taking  the  interests  and 
needs  of  retailers  into  account.36  Given 
the  importance  of  travel  agencies  to 
airline  marketing.37  carriers  would  not 
be  likely  to  adopt  any  approach  that 
would  seriously  undermine  them. 

Several  major  carriers  for  example,  have 
indicated  they  would  not  engage  in  net 
remissions,  at  least  where  there  was  no 


33  Under  a  net  remission  scheme,  a  carrier  would 
not  pay  a  traditional  commission  to  agents.  Instead, 
it  would  simply  tell  the  agent  how  much  it  expects 
to  be  paid  and  give  the  agent  discretion  to  include  a 
mark-up  to  the  price  charged  to  passengers. 

34  Aaron  Gellman,  testifying  for  ATC,  indicated 
agents  will  probably  survive  in  an  environment  of 
retail  price  competition.  6  Tr.  42. 

33  While  there  is  a  variety  of  forecasts  about  the 
impact  on  travel  agents,  estimates  were  made  on 
the  assumption  that  the  Board  would  mandate  net 
faring  and/or  eliminate  travel  agency  exclusivity  in 
its  decision  on  the  agreements  phase  of  the  case. 
Some  of  the  estimates  were:  Aaron  Gellman 
(ATC)— substantially  more  than  half  of  the  existing 
travel  agency  community  would  survive  if  contract 
bulk  fares  and  other  methods  of  ticket  discounting 
became  prevalent.  8  Tr.  80-81.  Randall  Malin 
(USAir) — weaker  undercapitalized  agents  may  not 
survive  in  a  net  remittance  environment.  9  Tr.  80. 
Robert  Nathan  (ASTA)— if  carriers  give  BTD's  deep 
discounts  “a  number"  of  agencies  will  fail.  17  Tr.  40. 
Margaret  Guerin-Calvert  (DO)) — to  the  extent  a 
carrier  charges  lower  prices  to  large  volume 
purchasers,  some  agents  will  go  out  of  business,  18 
Tr.  181,  and  “not  many  firms  will  exit"  with  price 
and  entry  restrictions  removed.  19  Tr.  41-42. 

33  See  Roger  Chase  (TWA)  2  Tr.  71.  DOJ  agrees 
with  this  conclusion.  Brief  at  27. 

37  On  the  basis  of  information  responses  of  18 
U.S.  carriers  that  provided  data  on  travel  agency 
sales  volume,  agent  sales  generated  between  31  and 
68  percent  of  carrier  passenger  revenues.  Ten  of  the 
16  carriers  reported  agent  sales  of  over  50  percent  of 
revenues.  See  Information  Response  #  18  of  the 
various  jointly  represented  carriers.  See  also 
Exhibits  AA-IR-15,  DL-18,  PA-23,  RC-1,  TXI-IR-18 
and  UA-IR-11. 


passing  of  inventory  risk  from  carrier  to 
agent.38  They  maintain  that  as  long  as 
the  airline  is  responsible  for  providing 
the  service,  honoring  tickets  sold, 
complying  with  various  consumer 
regulations  and  assuming  personal  and 
property  liability,  it  should  set  the  price 
of  tickets  sold  through  travel  agents.  Net 
remissions  might  also  be  unattractive  if 
carriers  prove  reluctant  to  allow  agents 
to  undersell  them  or  depress  demand  by 
charging  excessive  prices,  or  to  risk  the 
loss  of  consumers'  good  will  if 
advertised  prices  can  be  obtained  at 
only  a  few  outlets  or  if  passengers  are 
subjected  to  large  surcharges.39 

We  have  other  reasons  to  doubt  bleak 
predictions  about  the  demise  of  smaller 
agents  based  on  economies  of  scale  and 
other  advantages  that  allegedly  give 
larger  agents  a  competitive  edge.  Similar 
arguments  of  a  substantial  industry 
shake-up  were  raised  in  opposition  to 
open  commissions.  There  were 
predictions  that  large  volume  agents 
would  command  commission  premiums 
simply  because  of  their  control  over 
substantial  volumes  of  air 
transportation.40 

Experience  has  proved  these 
predictions  wrong.  After  initial 
instability,  commission  rates  tended  to 
settle  at  fairly  uniform  and  higher 
rates.41  Moreover,  the  number  of 
entrants  into  the  travel  agent  business 
has  continued  to  grow,  and  relatively 
few  agents  have  left  the  field.42  In  1980, 
the  number  of  travel  agency  locations 
increased  by  over  1200.43  We  have  no 
reason  to  assume  that  the  dire 


38  Randall  Malin  (USAir)  9  Tr.  86-87;  Charles 
Pfaff  (American)  10  Tr.  137;  Sheldon  Srulevitch 
(Braniff)  7  Tr.  111. 

39  The  only  carriers  that  seem  likely  to  establish 
net  remissions  schemes  are  those  whose  route 
structures  are  especially  suited  for  that  method  of 
marketing.  Southwest  is  often  cited  as  the  best 
example.  The  Ticknet  program,  it  is  argued,  fits  well 
into  an  essentially  point-to-point  system  where  the 
carrier  does  not  interline. 

40  See  Order  80-2-33  at  5. 

41  As  a  general  rule,  overrides  are  paid  on 
increased  volume  over  a  base  period  with  a 
particular  carrier  and  are  therefore  not  related  to 
the  overall  volume  of  the  business  itself.  13  Tr.  139- 
41.  However,  some  carriers  do  not  pay  overrides, 
Continental  for  example,  11  Tr.  83,  and  some  pay 
overrides  on  a  straight  sliding  scale  with  volume. 
Some  overrides  are  tied  to  sales  on  particular 
segments  and  new  entry  in  markets.  13  Tr.  139. 

43  See  28  Tr.  161-62.  The  number  of  travel 
agencies  is  growing  at  9%  each  year.  17  Tr.  105-06. 
Despite  record  losses  by  the  air  carriers  in  1980,  it 
was  a  record  year  for  travel  agents  in  terms  of  sales 
handled  and  commissions  earned.  5  Tr.  168.  The 
average  commission  paid  through  the  Area 
Settlement  Plan  rose  from  8.4%  in  1979  to  8.9%  in 
1980.  Commission  payments  increased  in  the 
neighborhood  of  $300  million  to  $1,533,831,000.  5  Tr. 
112-15. 

43  At  the  end  of  1979  there  were  16,112  total 
agency  locations.  As  of  11/1/80  there  were  17,339. 5 
Tr.  99-100. 
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predictions  about  pricing  flexibility  will 
materialize  any  more  than  those  about 
open  commissions. 

Moreover,  there  is  also  evidence  that 
agents  can  benefit  from  increased 
pricing  flexibility.  For  example,  travel 
agents  have  benefitted  from  contractor 
bulk  fare  experiments.  There  is  a 
general  consensus  that  contractors 
should  be  entitled  to  a  price  concession 
because  the  inventory  risk  associated 
with  those  experiments  is  passed  from 
airline  to  contractor.44  Besides  becoming 
contractors  themselves,  travel  agents 
have  become  the  primary  sales  outlets 
for  contractor  travel  packages.48  Other 
new  competitive  opportunities  should 
also  be  fostered  by  our  proposed  action. 
For  example,  the  ATC  witness  testified 
that  travel  agents  could  act  as  agents  for 
purchasers  in  negotiating  volume 
discount  fares  with  air  carriers.46 

As  noted,  we  believe  that  carriers 
would  have  strong  incentives  to  work 
with  agents  in  planning  the  transition  to 
a  tariffless  environment.  To  the  extent 
that  a  permissive  tariff  policy  benefits 
carriers  by  permitting  experimentation, 
it  follows  that  agents  will  continue  to 
benefit  as  well  to  the  extent  that  they 
are  included  in  any  experiments.47  At 
this  point  of  course,  we  can  only 
speculate  about  opportunities  for  agents. 
However,  in  the  absence  of  convincing 
evidence  that  a  permissive  policy  would 
have  serious  negative  consequences, 
adoption  of  this  approach  would  be 
most  consistent  with  our  responsibilities 
under  the  Airline  Deregulation  Act. 

C.  Volume  Discounts 

We  also  reject  arguments  that  our 
transitional  policy  should  prohibit  air 
carriers  from  offering  price  concessions 
to  corporations  or  other  purchasers  of 
large  volumes  of  air  transportation. 


44  BDA  has  suggested  a  blanket  exemption  for 
indirect  air  carriers'  risk  taking  experiments.  ASTA 
opposes  such  an  exemption.  It  suggests  the  Board 
must  continue  to  oversee  such  experiments.  There  is 
an  outstanding  show  cause  order  proposing  a 
blanket  exemption  to  permit  contractor  bulk  fares  in 
their  current  form.  By  a  concurrent  Order  81-7-109 
we  are  granting  the  proposed  exemption  and  we 
will  shortly  propose  a  broader  exemption. 

46  The  Davis  Agency,  a  bulk  contractor,  reported 
around  80%  of  its  ticket  sales  are  being  made  by 
other  travel  agents,  at  a  commission  of  10.5%,  which 
is  higher  than  the  average  for  all  airline  sales. 

(Davis  Agency  Statement  of  Position  at  5.)  Other 
participants  in  group  contractor  experiments  report 
that  as  many  as  90  percent  of  retail  sales  are  made 
by  travel  agents  at  comparable  commission  levels. 

46  5  Tr.  148,  6  Tr.  26-87.  "Woodside"  and  “Action 
8“,  travel  agencies  specializing  in  large  commercial 
account  business  have  apparently  made  an  effort  to 
negotiate  an  open  commission  rate  on  the  basis  of 
their  large  aggregate  volume.  8  Tr.  99. 

47  To  a  large  extent,  carrier  marketing  techniques 
are  the  result  of  carrier  decisions  that  can  be 
changed  at  any  time,  and  they  are  not  dictated  by 
the  Board. 


There  are  several  possible  justifications 
for  volume  discounts.  A  discount  tied  to 
a  volume  purchase  may  reflect  the  value 
a  carrier  perceives  in  having  a 
commitment  of  an  assured  number  of 
passengers.48  Business  travel 
departments  (BTD)  may  directly  reduce 
carrier  costs  by  conserving  their  in- 
house  ticketing  resources  and  saving  the 
expense  of  additional  personnel  and 
ticketing  equipment.49  Finally,  if  BTD’s 
experience  lower  overhead  and  have 
simpler  ticketing  requirements  than 
travel  agents,  a  volume  discount  might 
represent  the  saving  to  the  carrier  of 
part  of  the  commission  it  would 
otherwise  pay  agents. 

Some  parties  argue  that  selective 
discounts  are  discriminatory,  whether 
based  on  volume  certainty  or  alleged 
cost  savings  to  the  airlines  by  having 
corporations  handle  their  own  ticketing 
and  reservations.  They  claim  that  if  the 
Board  permits  price  concessions  to 
volume  users,  corporations  will  be  able 
to  command  discounts  far  in  excess  of 
any  cost  savings  or  other  benefit  to  the 
airlines. 

This  argument  presumes  that  there 
will  be  a  price  war  for  volume  business, 
and  that  at  the  end  of  the  process,  fares 
to  business  travelers  will  drop  below 
costs.50 To  cover  these  projected 
revenue  shortfalls,  prices  to 
discretionary  passengers  would  be 
increased'and  they  would  end  up 
subsidizing  the  price  inelastic 


44  A  discount  could  be  based  solely  on  the 
premise  that  a  purchaser  will  buy  a  substantial 
amount  of  transportation  from  the  carrier.  The 
promise  to  purchase  reduces  the  risk  of  unsold 
seats,  thereby  adding  to  profitability  or  reducing 
loss.  See  17  Tr.  116-17.  An  agreement  could  take  the 
form  of  a  customer  promising  to  buy  a  precise 
amount  of  transportation,  or  it  could  simply  take  the 
form  of  a  requirements  contract,  with  no 
commitment  by  the  purchaser  to  buy  any  amount. 
There  are  examples  of  these  two  forms  of  pricing 
behavior  under  the  tariff  mechanism.  The  discount 
fares  for  official  government  travel,  approved  by  the 
Board  in  Order  80-7-63,  were  examples  of  a 
discount  based  on  a  requirements  contract.  The 
government  contracted  to  use  the  discount  carriers 
whenever  possible  unless  agency  priorities, 
including  total  trip  cost,  precluded  use  the  carriers. 
Another  form  of  volume  discounts  has  been 
manifested  in  ticket  books  offered  by  World.  Under 
this  system,  a  customer  pays  the  full  tariff  price  for 
10  tickets  and  receives  an  eleventh  ticket  coupon 
free.  This  translates  into  a  9.1  percent  discount  for 
each  ticket. 

4*Many  large  corporate  purchasers  of  air 
transportation  have  their  own  business  travel 
departments  (BTDs)  which  are  equipped  with 
automated  ticketing  and  reservations  systems. 
Ticket  discounts  based  on  cost  savings  to  carriers 
may  be  described  as  service  fees.  Hart  Daniels 
(Continental)  testified  that  an  additional 
reservations  agent  is  necessary  for  each  additional 
12  to  15  calls  per  hour.  An  additional  reservations 
agent  costs  $1500  a  month.  11  Tr.  31. 

“  See  9  Tr.  122-23.  It  has  been  suggested  that  this 
is  exactly  what  has  occured  since  the  Board’s 
approval  of  GSA  fares.  See  10  Tr.  68. 


commercial  travelers,  despite  their 
assertedly  higher  cost  of  service.81  These 
higher  fares  would,  in  turn,  depress 
traffic  levels  and  ultimately  lead  to 
higher  individual  fares  for  discretionary 
and  nondiscretionary  travelers  alike.  In 
support  of  this  theory,  opponents  point 
to  the  experience  in  the  car  rental 
industry,  which  they  characterize  as 
having  uneconomic  corporate  rates. 

We  are  not  persuaded  by  predictions 
that  carriers  will  offer  uneconomic 
discounts  to  corporate  travelers  with  the 
hope  of  recouping  the  loss  from 
elastic  travelers  because  this  theory  is 
simply  unrealistic.  The  market  will 
foreclose  the  kind  of  pricing  strategy 
that  opponents  fear.  There  is  absolutely 
no  reason  to  assume  that  a  carrier 
offering  uneconomic  volume  discounts 
could  raise  prices  to  individual 
passengers,  especially  discretionary 
travelers  who  are  identified  as  the  price 
conscious  segment  of  the  industry.82 
Even  if  there  were  such  a  tendency,  it 
would  be  disciplined  by  competition, 
particularly  at  a  time  when  we  see  new 
entrants  with  lower  costs  offering  lower 
fares  to  all  travelers.  If  one  carrier 
undertook  to  set  prices  above  cost  to 
subsidize  business  discounts,  another 
carrier  might  reduce  its  prices  to  attract 
those  passengers.  Moreover,  there  is  no 
reason  to  believe  that  corporations 
would  wield  market  power  over 
carriers.58  Nor  is  there  any  evidence  that 
rented  car  company  pricing  strategies 
are  not  rational  or  profitable,  even  if  we 
were  to  assume  that  the  experience  in 
that  industry  is  readily  transferable  to 
airlines.54 

In  general,  the  economic  arguments 
against  selective  discounts  can  be 
reduced  to  arguments  that  we  should 
protect  carriers  from  each  other's 
competitive  initiatives.  We  rejected 
similar  “competitive  madness" 
arguments  as  a  reason  for  continuing 
protective  route  regulation  and  rigid  fare 
regulation.  These  same  predictions  were 
also  made  and  rejected  when  the  Board 
liberalized  its  policies  on  unjust 
discrimination  and  status  fares  55  and 
when  the  Board  approved  discount  fares 


“  It  is  alleged  that  the  cost  of  providing  service  to 
commercial  travelers  is  higher  because  their  travel 
needs  require  frequent,  conveniently  timed  flights. 
That  is  to  say,  air  carriers  must  afford  them  a  high 
degree  of  seat  access.  See  27  Tr.  112. 

“The  very  definition  of  the  term  “price  elastic" 
suggests  that  carriers  would  not  have  an 
inducement  to  raise  prices  for  this  segment  of 
passengers. 

“The  record  suggests  the  opposite.  See  23  Tr.  33 
and  25  Tr.  127.  It  is  unlikely  that  even  the  largest 
corporation  provides  even  1  percent  of  the  traffic  in 
the  high  density  markets  in  which  corporate 
travelers  generally  travel. 

M  Rental  car  companies  are  profitable.  9  Tr.  128. 

“PS-93, 45  FR  36058  (May  29, 1980). 
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for  official  government  travel.86  Nothing 
in  the  Marketing  case  record  convinces 
us  that  our  reliance  on  the  market 
mechanism  was  misplaced  in  those 
instances  and  we  continue  to  believe 
that  competition  will  insure  that  prices 
are  competitive  and  close  to  costs.  Our 
experience  leads  us  to  believe  that  once 
again  carriers  will  choose  to  offer 
discounts  only  if  this  strategy  is 
perceived  to  maximize  profits  over  the 
long  run.57  If  providing  a  greater 
frequency  of  well-timed  flights  to  cater 
to  the  business  traveler  produces  higher 
costs,  then  carriers  may  be  expected  to 
avoid  price  concessions  completely  or  to 
offer  discounts  in  only  limited 
situations.58 

As  in  the  case  with  net  remission 
programs,  we  cannot  accurately  predict 
the  extent  to  which  the  agency  industry 
would  suffer  from  volume  discounts. 
Arguably  the  large  agents  in  major 
urban  areas  who  specialize  in 
commerical  accounts  would  be  the  ones 
most  likely  to  lose  significant 
commerical  business.  But  these  agents 
are  the  best  equipped  to  adjust  to  the 
new  environment,89  and  it  is  very 
possible  that  by  aggregating  their 
clients’  demand,  they  may  find  volume 
discounts  useful  for  their  own 
commercial  sales. 

V.  Further  Procedures 

Parties  wishing  to  file  objections  to 
any  portion  of  this  tentative  order  or 
comments  on  our  notice  of  proposed 
rulemaking  may  file  them  in  Docket 
39836.  Comments  and/or  objections  will 
be  due  30  days  after  publication  of  this 
order  in  the  Federal  Register.  Parties 
will  not  be  afforded  an  additional 
opportunity  to  present  oral  argument. 

In  order  to  afford  the  air  carrier 
industry  advance  notice,  we  expect  at 
this  time  that  any  new  rule  we  adopted 
would  be  effective  October  1, 1981. 

VI.  Member  Bailey’s  Disqualification 

ARTA  and  Associated  Travel 
Nationwide  (ATN)  seek  to  disqualify 
Member  Elizabeth  Bailey  from  further 
participation  in  this  proceeding  on  the 
basis  of  certain  remarks  she  made  in  a 
speech  to  the  Corporate  Travel 
Association  of  New  York  on  May  14, 
1980.  They  claim  that  the  speech  shows 
a  prejudgment  of  certain  issues  in  the 
Competitive  Marketing  Investigation, 


“Order  80-7-63. 

11  See  27  Tr.  50. 

“See  27  Tr.  112. 

“Smaller  agents  are  generally  concentrated  in 
rural  or  suburban  areas  and  handle  little 
commercial  transportation.  What  commercial  travel 
they  do  handle  is  not  likely  to  be  of  sufficient 
interest  to  air  carriers  to  be  granted  commercial 
discounts. 


particularly  on  those  relating  to  the 
appointment,  accreditation  and 
compensation  of  corporate  travel 
-departments. 

We  conclude  that  ARTA  and  ATN 
have  not  demonstrated  that  Member 
Bailey  should  be  disqualified.  The 
standard  for  disqualification  from  a 
rulemaking  proceeding,  as  set  forth  in 
Association  of  National  Advertisers  v. 
FTC,  627,  F.2d  1151, 1170  (D.C.  Cir.  1979), 
is  that  "[a]  commissioner  should  be 
disqualified  only  when  there  has  been  a 
clear  and  convincing  showing  that  the 
agency  Member  has  an  unalterably 
closed  mind  in  matters  critical  to  die 
disposition  of  the  proceeding.”  Member 
Bailey’s  comments  suggest  at  most  a 
preference  for  reliance  on  the  forces  of 
competition,  a  policy  objective  of  the 
Act,  and  her  belief  in  the  existence  of 
potential  new  opportunities  for 
corporate  travel  departments  in  the 
future.  During  her  appearance,  Member 
Bailey  expressly  refused  to  comment  on 
the  merits  of  the  Marketing  case,  and 
ARTA  and  ATN  have  not  related  her 
statements  to  specific  factual  issues  in 
the  proceeding.  Clearly,  nothing  in 
Member  Bailey’s  comments  indicates 
"an  unalterably  closed  mind.” 

Moreover,  even  if  the  standards  for 
adjudications  were  applied,  the  parties 
have  not  demonstrated  that  “a 
disinterested  observer  may  conclude 
that  [the  decision  maker]  has  in  some 
measure  adjudged  the  facts  as  well  as 
the  law  of  a  particular  case  in  advance 
of  hearing  it.”  Cinderella  Career  & 
Finishing  Schools,  Inc.  v.  FTC,  425  F.2d 
583,  591  (D.C.  Cir.  1970). 

ATN  also  alleges  that  Member  Bailey 
violated  the  Board's  ex  parte  regulations 
by  communicating  with  Paul  S.  Smith, 
counsel  for  the  Bureau  of  Domestic 
Aviation  in  the  Investigation.  Mr.  Smith 
apparently  assisted  Member  Bailey  in 
preparing  her  speech.  This  basis  for 
disqualification  must  also  be  rejected. 
Section  300.4(a)  of  our  Procedural 
Regulations  proscribes  only  substantive 
communications  between  a  Board 
member  and  an  employee  participating 
in  a  hearing.  In  this  case,  there  were  no 
communications  between  Member 
Bailey  and  Mr.  Smith  on  the  merits  of 
the  Investigation.  Nor  were  any  facts 
specifically  at  issue  in  the  case 
discussed.  A  memorandum  from  the 
General  Counsel  to  Member  Bailey 
discussing  these  issues  is  available  in 
Docket  36595. 

Accordingly: 

1.  We  tentatively  find  and  conclude 
that  it  is  in  the  public  interest  to  grant 
exemptions  from  section  403  of  the  Act 
to  air  carriers  and  travel  agents  to  the 
extent  necessary  to  permit  one  of  the 
tariff  policies  discussed  above  and  set 


out  in  detail  in  EDR-429,  Docket  39836; 
issued  along  with  this  order; 

2.  Parties  wishing  to  file  objections  to 
or  comments  concerning  our  tentative 
findings  and  conclusions  in  portions  of 
this  order  are  directed  to  file  their 
objections  or  comments  in  Docket  39836; 

3.  Comments  will  be  due  30  days  after 
the  publication  of  this  order  in  the 
Federal  Register. 

4.  We  deny  the  motions  of  the 
Association  of  Retail  Travel  Agents  and 
Associated  Travel  Nationwide  to 
disqualify  Member  Elizabeth  Bailey; 

5.  We  deny  the  motions  of  the 
Association  of  Retail  Travel  Agents  and 
Associated  Travel  Nationwide  to 
postpone  oral  argument  pending  a  ruling 
on  their  motions  for  disqualification  of 
Member  Bailey; 

6.  We  deny  the  motion  of  the 
Association  of  Retail  Travel  Agents  to 
Discontinue  Proceedings; 

7.  We  deny  the  motion  of  the  National 
Passenger  Traffic  Association  to  expand 
its  time  allotment  for  oral  argument; 

8.  We  deny  the  motions  of  British 
Airways  and  the  National  Passenger 
Traffic  Association  for  leave  to  file  their 
briefs  one  day  late; 

9.  We  grant  the  motions  of  the 
American  Express  Company,  the  Bureau 
of  Domestic  Aviation,  the  American 
Society  of  Travel  Agents,  the 
International  Airforwarders  and  Agents 
Association,  and  the  International  Air 
Transport  Association  to  correct  the 
transcript  of  the  oral  argument; 

10.  We  admit  into  the  Phase  5  record 
the  testimony,  exhibits  and  the 
transcripts  of  cross-examination  of  Dr. 
James  Miller  III; 

11.  This  order  will  be  served  on  all 
parties  to  Docket  36595  and  on  those 
persons  who  filed  comments  in  Docket 
38746;  and 

12.  This  order  shall  be  published  along 
with  EDR-429,  Docket  39836  in  the 
Federal  Register. 


The  parties  who  filed  briefs  in  the 
Competitive  Marketing  Investigation 
and  the  maximum  tariff  rulemaking 
disagree  over  whether  further  Board 
action  to  encourage  retail  price 
competition  in  the  sale  of  air 
transportation  is  needed  and  would  be 
wise  and  lawful. 

The  parties  favoring  further  Board 
action  were  the  Bureau  of  Pricing  and 
Domestic  Aviaton  (BDA),  the 


“All  Members  concurred. 


By  the  Civil  Aeronautics  Board. 
Phyllis  T.  Kaylor  60 

Secretary. 

Appendix  A — Summary  of  Briefs 
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Department  of  Justice  (DOJ),  the 
Department  of  Transportation  (DOT), 
the  Ticketron  division  of  Control  Data, 
DHL,  American  Express,  and  National 
Passenger  Traffic  Association  (NPTA). 
Parties  who  advocated  competitive 
pricing  opportunities  mostly  supported 
maximum  tariffs  as  the  means  for 
opening  up  those  opportunities.1  Indeed, 
some  parties  explicitly  discouraged 
more  limited  initiatives,  such  as 
requiring  a  fixed  differential  between 
carrier  prices  to  agents  and  agents’ 
prices,  on  the  ground  that  these  would 
unduly  limit  competitive  flexibility. 
Under  maximum  tariffs,  the  carrier 
would  be  permitted  to  sell  to  the  public 
or  agents  at  any  price  at  or  below  its 
listed  tariff,  and  agents  would  be  able  to 
resell  at  any  level  below  the  tariff.  Thus, 
instead  of  receiving  commissions,  agents 
could  negotiate  the  price  they  would 
remit  to  carriers  for  tickets  (tickets  could 
either  be  paid  for  in  advance  or  handled 
on  consignment)  and  set  their  own 
“markup”  for  sale  to  the  public.  Carriers 
could  negotiate  different  prices  under 
different  circumstances,  such  as 
discounts  for  volume  or  advance 
purchases.  The  filing  of  maximum  tariffs 
would  be  optional:  Carriers  could 
condition  their  tariffs  to  specify  a  fixed 
sale  price  to  the  public,  and  they  could 
choose  to  continue  using  the  unitary 
fare/commission  system.  DOT, 
however,  suggested  that  the  maximum 
tariffs  not  be  applied  to  international 
fares.  BDA  stated  that  the  Board  should 
continue  to  enforce  the  standard 
industry  fare  level  limits  on  fare 
increases  and  not  permit  the  evasion  of 
those  limits  through  maximum  tariffs. 

Ticketron  suggested  an  alternative 
form  of  pricing  freedom,  under  which 
carriers  would  post  a  “wholesale' price" 
tariff  that  they  must  follow  in  sales  to 
agents,  but  both  agents  and  carriers 
could  exercise  total  pricing  freedom' in 
selling  to  the  public.  American  Express 
proposed  a  more  limited  experiment 
with  maximum  tariffs  confined  to  a 
small  number  of  specified  markets, 
discussed  in  more  detail  below. 

Those  parties  who  support  the  present 
distribution  system  generally  want  the 
pricing  phase  of  the  Competitive 
Marketing  Investigation  and  the 
maximum  fare  tariff  rulemaking 
terminated  with  the  status  quo  left 


1  There  were  also  recommendations  of  steps 
allowing  even  more  discretion  for  carriers  and 
agents.  DO)  urged  total  exemption  from  domestic 
tariff  requirements  within  six  months,  and  would 
not  oppose  immediate  exemption.  NPTA  also 
advocated  eliminating  tariffs  completely.  BDA 
recommended  a  standing  exemption  for  marketing 
schemes  such  as  contract  bulk  fares  and  Ticknet 
that  involve  agents  in  some  measure  of  inventory 
risk. 


intact.  These  parties  include  American 
Airlines  (American),  the  American 
Automobile  Association  (AAA),  the 
American  Society  of  Travel  Agents 
(ASTA),  the  Association  of  Retail  Travel 
Agents  (ART A),  the  Air  Traffic 
Conference  together  with  several 
airlines  (ATC), 2  British  Airways,  the 
International  Air  Transport  Association 
(IATA),  Piedmont  Airlines,  Republic 
Airlines,  and  Transamerica  Airlines. 
These  parties  contend  that  the  pricing  of 
air  transportation  is  already  very 
competitive  and  that  the  changes  to  the 
tariff  system  proposed  by  some  parties 
in  the  Investigation  and  by  the  Board’s 
maximum  tariff  rulemaking  notice  would 
cause  great  inconvenience  to  the  public 
and  the  air  transportation  industry 
without  providing  significant  benefits 
such  as  price  reductions  or  an  increased 
variety  of  marketing  services.  No  one 
wants  the  Board  to  take  steps  to 
discourage  new  forms  of  pricing  and 
marketing  competition,  and  no  one  has 
asked  that  the  Board  revoke  its  approval 
of  the  two  kinds  of  fare  involving  new 
methods  of  distributing  tickets:  the 
group  contractor  fares  and  Southwest's 
Ticknet  fares.  Republic,  moreover,  asked 
that  the  Board  continue  its  case-by-case 
approach  to  experimental  fare 
proposals. 

I.  Present  Marketing  and  Competitive 
Conditions 

The  parties’  arguments  in  this  case 
depend  in  large  part  on  their  view  of  the 
benefits  and  disadvantages  of  the 
current  methods  of  marketing  and 
pricing  air  transportation,  as  described 
below. 

Supporters  of  Change 

The  maximum  fare  proponents  argued 
that  the  current  tariff  requirements, 
which  prevent  price  competition  in 
marketing  airline  tickets,  were  contrary 
to  the  Board’s  competitive  mandate  and 
discouraged  innovation  of  potential  new 
marketing  initiatives.  Innovation  is 
discouraged,  explained  DOJ,  because 
any  departure  from  the  conventional 
unitary  tariff  system  carries  with  it  the 
risk  of  Board  disapproval,  a  certain  time 
delay  necessarily  involved  in 
government  review,  and  the  premature 
disclosure  of  marketing  strategies.  On 
the  other  hand,  argued  proponents, 
maximum  tariffs  would  permit  quick 
changes  in  fares  and  marketing 
practices. 

In  addition,  these  parties  claim  that 
relief  from  the  current  tariff 


’The  following  carriers  joined  in  the  ATC  brief: 
Air  California,  Braniff,  Continental.  Eastern, 
Evergreen  International,  Frontier,  Air  New  England, 
Ozark,  and  USAir. 


requirements  would  improve  the 
efficiency  of  air  transportation 
marketing,  promote  a  variety  of  price/ 
service  options  for  consumers'  selection, 
and  provide  a  smooth  transition  to  1983 
when  tariffs  will  be  completely 
abolished.  They  pointed  out  that 
consumers  using  travel  agents  now 
indirectly  pay  a  standard  charge  (the 
agent’s  commission)  for  a  full  “bundle" 
of  travel  services — including 
consultation,  advice,  itinerary  planning, 
brochures,  reservations  and  ticketing — 
whether  or  not  they  use  all  of  those 
services,  and  passengers  dealing 
directly  with  carriers  pay  the  same 
price.  Thus,  many  consumers  must 
contribute  to  the  cost  of  services  they  do 
not  want,  and  they  are  encouraged  to 
use  those  services  (since  it  costs  no 
more  to  do  so)  when  they  might  not  be 
willing  to  pay  for  them  if  there  were  an 
extra  charge. 

Only  Ticketron  alleged  that  the 
current  system  of  unitary  tariffs  was  a 
form  of  resale  price  maintenance  flatly 
illegal  under  the  antitrust  laws. 

Ticketron  argued  that  the  carriers 
should  therefore  be  required  to  file 
tariffs  reflecting  their  wholesale  prices. 
This  view  was  not  shared  by  DOJ  and 
DOT. 

Opponents  of  Change 

The  supporters  of  the  status  quo 
assert  that  there  is  already  vigorous  fare 
competition  in  the  sale  of  air 
transportation,  despite  the  filing 
requirements  of  the  tariff  system.  Tariffs 
assertedly  present  no  bar  to  price 
competition  since  the  Board  permits  the 
filing  of  new  fares  on  very  short  notice 
and  is  willing  to  approve  innovative 
fares,  as  shown  by  the  approval  given 
Southwest’s  Ticknet  fares  and  the  group 
contractor  fares.  ASTA  and  IATA  also 
contend  that  the  airlines  already  use  as 
wide  a  variety  of  means  for  selling 
seats,  such  as  direct  sales,  travel  agents, 
charter  and  tour  operators,  and 
contractors  selling  group  contractor 
fares,  as  can  be  found  in  any  industry. 

These  parties  additionally  state  that 
the  airlines’  use  of  travel  agents  is  an 
economically  rational  marketing  method 
which  benefits  both  the  carriers  and  the 
traveling  public.  Because  of  the  expense 
of  opening  many  of  their  own  ticket 
offices  and  the  inconveniences  of  selling 
tickets  by  mail,  the  airlines  benefit  from 
the  marketing  of  their  services  by  this 
country’s  numerous  travel  agents. 

British  Airways  and  IATA  note  that  the 
foreign  carriers  are  particularly 
dependent  on  the  travel  agents  since 
these  carriers  can  afford  to  open  few 
ticket  offices  of  their  own  and  because 
the  greater  complexity  of  international 
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ticket  sales  makes  it  relatively  difficult 
for  travellers  to  purchase  such  tickets 
directly  from  the  carrier.  ASTA  asserts 
that  travel  agents  are  an  effective  sales 
method  for  the  carriers,  that  agents  are 
already  operating  as  efficiently  as 
possible,  and  that  their  commissions  are 
not  unreasonably  high  and  thus  not  too 
costly  for  the  airlines.  In  addition,  ASTA 
and  IATA  state  that  travel  agents 
increase  the  demand  for  air  travel  by 
being  a  good,  convenient  source  of 
information  on  fares  and  service  options 
for  consumers. 

While  the  airlines  establish  the  prices 
charged  by  travel  agents  for  scheduled 
air  transportation,  this  pricing  pattern  is 
assertedly  characteristic  of  all  service 
industries,  such  as  hotels  and  car 
rentals,  which  are  also  sold  by  agents. 
Ticketron  similarly  sets  none  of  the 
prices  for  any  of  the  services  sold  by  it. 
In  addition,  these  parties  contend  that 
the  airlines’  control  of  the  travel  agents' 
prices  is  not  barred  by  the  antitrust 
laws.  When  there  is  a  genuine  principal- 
agent  relationship  between  the  airlines 
and  the  travel  agents,  those  laws  allow 
the  carriers  to  establish  the  ticket  prices 
charged  by  the  travel  agents  to  the 
public. 

The  airlines’  present  control  of  travel 
agent  pricing  is  economically  rational 
because  the  airlines  must  control  pricing 
as  long  as  they  bear  the  risk  of  unsold 
seats.  If  the  agent  charged  too  high  a 
price,  fewer  seats  would  be  sold  and 
that  would  injure  the  carrier.  British 
Airways  contends  that  the  airlines  also 
must  control  pricing  since  they  are  held 
responsible  by  the  public  for  providing 
the  service.  American  claims  that  it 
would  be  unable  to  use  price  advertising 
if  agents  were  free  to  set  the  retail  price. 
ASTA  states  that  the  carriers’ 
establishment  of  fares  allows  them  to 
match  supply  and  demand  more 
effectively  and  to  get  better  information 
on  the  effect  of  different  pricing 
strategies. 

In  addition,  ATC  and  IATA  argue  that 
the  current  tariff  system  with  its  posted 
prices  is  necessary  for  the  maintenance 
of  interlining,  joint  fares,  easy 
availability  of  ticket  refunds,  and 
interchangeability  of  tickets  of  different 
carriers  as  these  features  all  depend  on 
the  carriers  knowing  what  fare  is  being 
charged  each  passenger.3 

II.  Board’s  Authority  To  Change  the 
Tariff  System 

A.  Termination  of  Tariff  Requirements 

Under  the  deregulation  act,  Section 
403'8  requirements  that  the  carriers  state 

’British  Airways  notes  that  some  carriers  are 
already  becoming  reluctant  to  interline,  a  situation 
which  it  alleges  will  be  worsened  without  tariffs. 


their  domestic  passenger  fares  in  tariffs 
filed  with  the  Board  and  that  they 
comply  with  those  tariffs  will  terminate 
on  January  1, 1983.  Thee  is  no  sunset 
date  for  international  passenger  or  cargo 
tariffs.  To  a  substantial  extent,  the  new 
kinds  of  pricing  proposed  in  this  phase 
of  the  Competitive  Marketing 
Investigation  and  the  maximum  tariff 
rulemaking  will  require  the  Board  to 
exempt  the  carriers  using  those  pricing 
techniques  from  Section  403’s  tariff 
requirements.4 

The  proponents  of  competitive 
marketing  argued  that  the  Board  has 
ample  exemption  authority  under 
Section  416(b)  to  permit  maximum 
tariffs,  or  even  to  eliminate  tariffs 
completely.  They  cited  the 
procompetitive  mandate  of  the  Board, 
particularly  as  expressed  in  the  Section 
102  policy  statement,  as  permitting  the 
finding  that  such  an  exemption  would  be 
in  the  public  interest. 

The  parties  supporting  the 
maintenance  of  the  current  tariff  system 
argue  that  the  Board  has  no  legal 
authority  to  end  it  before  the  statutory 
sunset  date,  for  in  their  view  Congress 
expressly  decided  that  the  tariff  system 
should  remain  in  effect  until  January  1, 
1983.  They  contend  that  the  Board's 
exemption  powers  under  Section  416  of 
the  Act  do  not  authorize  the  Board  to 
abolish  such  a  statutory  requirement. 3 

B.  Unjust  Discrimination 

If  the  carriers- no  longer  are  required 
to  specify  their  exact  fares  in  tariffs  they 
could  theoretically  charge  different 
passengers  different  fares  without 
regard  to  any  cost  or  marketing  factors 
justifying  the  difference  in  fares  and 
without  the  Board’s  knowledge.  In  such 
event  the  fares  would  be  unjustly 
discriminatory  and  therefore  unlawful 
under  Section  404  of  the  Act,  according 
to  supporters  of  the  current  tariff 
requirements.  They  argue  that  Board 
action  which  permits  such  fares  would 
violate  the  Board's  duty  to  enforce 

4  No  exemption  from  the  tariff  filing  requirements 
would  be  necessary  to  the  extent  that  the  carriers' 
tariffs  could  state  the  fares  available  under  the  new 
pricing  strategies,  e.g..  by  stating  the  precise 
discounts  given  volume  purchasers  of  air  travel  or 
business  travel  departments. 

’To  support  this  argument  they  quote  the 
statement  from  the  conference  report  on  the 
deregulation  act  that  “Congress  expects  the 
deregulation  of  the  aviation  industry  to  move  in 
accordance  with  this  legislation  and  not  in 
accordance  with  the  perhaps  differing  concepts  of 
some  members  of  the  CAB"  (H.R.  Rep.  No.  95-1778, 
95th  Cong.,  Zd  Sess.  (1978),  p.  56).  These  parties 
recognize  that  the  Board's  use  of  the  exemption 
power  to  terminate  domestic  cargo  tariffs  was 
upheld  in  National  Small  Shipments  Traffic 
Conference  v.  CAB.  618  F.Zd  819  (D.C.  Cir.,  1980). 
They  assert  that  that  case  is  distinguishable  since 
there  the  Board  implemented  a  Congressional  policy 
of  quickly  deregulating  the  domestic  cargo  industry. 


Section  404.  Furthermore,  they  argue 
that  only  Congress  can  properly  decide 
an  important  policy  question  like  ending 
the  statutory  prohibition  against 
unjustly  discriminatory  fares. 

As  explained  below,  the  supporters  of 
change  believe  that  the  carriers  will 
charge  different  passengers  different 
fares  only  to  the  extent  justified  by 
rational  marketing  and  cost  factors. 

They  would  assume,  therefore,  that  the 
carriers  would  not  engage  in  unjustly 
discriminatory  pricing.  Any 
unreasonable  or  unfairly  discriminatory 
pricing  practices  should  be  corrected  by 
competitive  forces,  and  in  any  event 
maximum  tariffs  would  not  prevent  the 
Board  from  enforcing  section  404  on  an 
ad  hoc  basis. 

C.  Other  Issues 

ASTA  and  ARTA  claim  that  the  Board 
cannot  lawfully  end  the  tariff  system  in 
the  pricing  phase  of  the  Competitive 
Marketing  Investigation  without 
simultaneously  deciding  the  other 
phases  of  the  case.  They  claim  that  the 
issues  in  the  different  phases  are  so 
intertwined  that  the  Board  cannot 
rationally  decide  the  pricing  issues 
without  considering  the  distribution  and 
agency  issues  still  to  be  investigated. 

Although  Transamerica  does  not 
contend  here  that  the  group  contractor 
fares  are  unlawful,  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  has  before  it 
Transamerica’s  petition  for  review  of 
several  Board  orders  approving  such 
fares,  Transamerica  Airlines  v.  CAB, 

D. C.  Cir.  No.  80-1266.  In  that  case 
Transamerica  argued,  inter  alia,  that  the 
fares  violate  the  Section  401(n)(l)’s 
prohibition  of  part  charters,  a  provision 
in  effect  until  December  31, 1981. 

III.  Proposed  Forms  of  Pricing  Freedom 

The  parties’  briefs  in  the  Competitive 
Marketing  Investigation  and  the 
maximum  tariff  rulemaking  have 
focused  on  three  forms  of  pricing 
freedom:  the  group  contractor  fares  (or 
bulk  contractor  fares],  where  a 
contractor  buys  a  block  of  scheduled 
airline  seats  for  resale  at  a  price 
determined  by  him,  with  the  contractor 
bearing  most  of  the  risk  that  not  all  the 
seats  may  be  resold  to  the  public;  net 
remission  schemes;  and  volume 
discounts,  where  a  carrier  (or  agent)  can 
give  volume  purchasers  (such  as 
business  travel  departments)  a  discount 
not  available  to  individual  travellers. 
Maximum  tariffs,  where  either  the 
retailer  or  the  carrier  can  sell  seats  to 
the  public  at  a  price  set  by  the  seller  and 
not  specified  by  any  tariff,  would  allow 
all  these  pricing  practices. 
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A.  Group  Contractor  Fares 

No  one  here  opposes  the  carriers’  use 
of  group  contractor  fares.  Indeed 
American  specifically  favors  them, 
although  it  opposes  other  proposed 
forms  of  pricing  competition,  and  other 
parties  cite  them  as  evidence  of  the 
vigorous  fare  competition  already 
present  which  the  Board  should 
encourage. 

B.  Net  Remissions 

The  opposition  to  any  substantial 
changes  in  the  retail  pricing  system  has 
concentrated  on  the  proposals  to  give 
carriers  blanket  authority  to  adopt 
pricing  systems  that  would  not  specify 
the  fare  in  the  form  of  a  tariff  applicable 
to  all  sales  within  the  class,  such  as  the 
maximum  fare  tariffs  proposed  by  EDR- 
408.  A  related  form  of  pricing  freedom 
would  be  net  fares,  which  would  allow 
travel  agents  and  other  retailers  to  resell 
airline  seats  at  prices  set  by  them  rather 
than  the  airline.  Southwest’s  Ticknet 
fares  are  a  form  of  net  fares.  Although 
the  maximum  tariffs  and  net  fares  do 
not  involve  identical  issues,  they  are 
sufficiently  similar  so  that  the  parties’ 
positions  on  them  will  be  considered 
together  (the  international  issues 
presented  by  these  fares  are  discussed 
in  a  separate  section  below). 

1.  Likelihood  of  Change.  Despite  their 
opposition  to  changing  tariff 
requirements,  many  of  the  parties 
supporting  tariffs  state  that  if  the  Board 
granted  the  carriers  blanket  authority  to 
engage  in  retail  price  competition,  they 
would  not  change  their  distribution 
methods  at  all.  This  statement  is 
grounded  on  their  belief  that  the  present 
distribution  system  is  the  most 
economically  rational  one  available. 
Furthermore,  ATC  points  out  that  the 
travel  agents  and  Ticketron  do  not  want 
to  assume  any  inventory  risk,  which 
assertedly  means  that  the  carriers  will 
insist  on  keeping  control  of  pricing. 
ASTA  notes  as  well  that  no  new 
distributors  can  enter  the  retail  business 
without  complying  with  the  ATC  rules 
until  the  Board’s  decision  on  the  other 
phases  of  the  Competitive  Marketing 
Investigation. 

Nonetheless,  some  supporters  of  the 
status  quo  suggest  that  the  grant  of 
blanket  authority  to  adopt  maximum 
fare  tariffs  and  similar  pricing  proposals 
could  force  all  carriers  iiito  abandoning 
the  present  distribution  system.  British 
Airways  theorizes  that  the  Board’s 
adoption  of  a  policy  favoring  retail  price 
competition  by  itself  would  coerce  the 
airlines  into  following  the  policy.  AAA 
claims  that  one  carrier's  adoption  of 
new  discount  fares  will  force  its 
competitors  to  match.  Finally,  LATA 


asserts  that  the  carriers  may  stop 
establishing  the  prices  charged  by  travel 
agents  out  of  fear  of  antitrust  suits. 

The  parties  advocating  more  pricing 
freedom  do  not  suggest  that  the  airlines 
will  radically  change  their  marketing 
and  pricing  methods  if  the  Board  allows 
them  to  file  maximum  tariffs.  They  argue 
instead  that  the  carriers  should  have 
that  freedom  to  respond  to  market 
forces  if  they  wish. 

2.  Need  for  Experimentation.  BDA 
argues  that  the  Board  should  now  give 
the  carriers  more  pricing  freedom  than 
permitted  by  the  traditional  tariff  system 
because  of  die  need  for  a  transition  to 
the  period  after  1982  when  there  will  be 
no  tariffs  at  all.  The  proponents  of 
change  see  benefits  in  giving  the 
industry  the  opportunity  to  experiment 
with  differrent  marketing  options  now, 
before  tariffs  are  eliminated,  to  facilitate 
a  smooth  transition.  The  Board  would 
retain  some  control  over  pricing,  while 
carriers  could  work  out  difficulties  in 
implementing  new  marketing  methods 
within  the  context  of  familiar  tariff 
procedures. 

The  supporters  of  the  status  quo,  on 
the  other  hand,  assert  that  there  is  no 
need  for  a  transition  period  since  the 
industry  is  already  preparing  to  shift  to 
a  non-tariff  system  on  the  statutory 
sunset  date.  A  few  of  these  parties  argue 
that  Congress  may  decide  to  keep  the 
tariff  system  beyond  the  current  sunset 
date  and  thereby  end  any  need  for  a 
transition  period. 

3.  Impact  on  Fare  Levels.  If  such 
pricing  methods  as  net  fares  or 
maximum  fare  tariffs  became  common, 
they  would  not  result  in  any  savings  for 
the  public,  according  to  the  supporters 
of  the  status  quo.  ATC,  ASTA,  and 
LATA  assert  that  the  record 
demonstrates  that  travel  agent  profit 
margins  are  not  large  enough  to  enable 
them  to  reduce  significantly  their  prices 
to  the  public.  The  costs  of  marketing  and 
distributing  airline  tickets,  which  are 
substantial,  must  be  borne  by 
consumers  and  will  not  permit  any 
significant  lowring  of  ticket  prices. 
Insofar  as  net  fares  are  concerned, 

ASTA  states  that  experience  with 
Southwest’s  Ticket  fares  shows  that 
travel  agents  will  usually  charge  the 
public  the  same  price  charged  by  the 
carrier.  ASTA  and  IATA  claim  that  the 
assertedly  probable  reduction  in  the 
number  of  travel  agents  and  the 
resulting  concentration  in  the  industry 
caused  by  more  retail  price  competition 
will  in  fact  cause  the  public  to  be 
charged  higher  prices  than  they  are  now. 
In  addition,  if  travel  agents  and  other 
distributors  are  free  to  establish  their 
own  prices,  they  are  likely  to  engage  in 
“scalping”  and  “price  gouging”  on 


tickets  for  travel  during  peak  seasons, 
such  as  Christmas  and  Thanksgiving, 
say  ASTA,  British  Airways,  and  LATA. 

The  parties  supporting  more  pricing 
freedom  disagree  that  any  price  changes 
stimulated  by  greater  marketing 
competition  would  be  outweighed  by  the 
disruptions  that  would  attend  the 
change  to  a  new  system.  While  they 
seem  to  agree  that  price  changes  would 
be  relatively  small,  since  marketing 
costs  constitute  a  small  percentage  of 
the  ticket  price  and  some  costs  are 
inevitable  in  any  transaction,  they  see 
definite  benefits  to  fostering 
competition.  BDA  argued  that  price 
differences,  while  small  in  percentage, 
could  be  significant  in  absolute  amounts 
on  many  occasions.  Further,  BDA 
viewed  the  opportunity  to  experiment 
and  achieve  a  smooth  transition  to  the 
tariff-free  environment  as  quite 
important  regardless  of  price  changes. 

In  addition,  these  parties  predict  that 
competitive  marketing  would  permit 
consumers  to  choose  among  “full 
service”  travel  agents  that  provide 
assistance  beyong  ticketing,  or 
"discount”  agents  that  provide  less 
service  with  lower  prices.  Thus, 
consumers  could  satisfy  their  needs 
more  precisely  and  avoid  paying  for 
unwanted  services.  In  addition,  both 
carriers  and  agents  would  be  forced  to 
be  more  efficient  in  marketing  air 
transportation,  since  competition  would 
keep  marketing  changes  fairly  close  to 
costs.  The  effects  of  deregulating 
commissions  in  the  stock  market  were 
cited  as  an  example  of  the  efficacy  of 
price  competition  in  marketing. 

BDA  states  that  price  gouging  and 
“scalping”  can  be  prevented  merely  by 
precluding  carriers  or  agents  from 
selling  tickets  for  more  than  the  fare 
permitted  by  SIFL. 

4.  Discriminatory  Pricing.  According 
to  the  parties  favoring  the  status  quo, 
any  fare  reductions  which  did  occur 
would  go  only  to  large  purchasers  of  air 
transportation  rather  than  individual 
travellers.  According  to  ATC  and 
Republic,  this  has  been  the  pattern  in 
the  car  rental  industry  and  on  domestic 
cargo  rates  since  the  latter  were 
deregulated.  Such  a  result  is  assertedly 
irrational  since  large  purchasers  (usually 
business  travellers)  are  relatively 
insensitive  to  price  whereas  the 
individual  consumer  is  more  likely  to  be 
the  discretionary  traveller  more  likely  to 
fly  if  lower  fares  are  available. 

The  parties  favoring  change,  on  the 
other  hand,  disagree  with  these 
predictions  that  the  carriers  will  give 
unreasonably  low  fares  to  certain 
classes  of  customers  not  entitled  to  them 
on  economic  grounds.  They  assert  that 
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no  buyer  possesses  sufficient  market 
power  to  compel  carriers  to  grant  it 
unjustified  discounts.  While  business 
travellers  may  obtain  greater  discounts, 
DOJ  suggests  that  they  will  result 
because  the  larger  volume  of  their 
business  and  their  need  for  fewer 
services  will  justify  lower  fares.  BDA 
also  points  out  that  if  groups  are  given 
special  discounts,  private  organizations 
such  as  clubs  and  schools  formed  by 
travel  agents  could  qualify  for  them. 
These  parties  further  believe  that 
competitive  forces  will  discourage 
airlines  from  giving  uneconomical 
discounts  to  some  passengers  at  the 
expense  of  higher  fares  for  their  other 
passengers. 

5.  Access  to  Information.  Some  of  the 
parties  contend  that  retail  price 
competition  would  make  it  more  difficult 
for  consumers  to  obtain  adequate 
information  about  the  kinds  of  fares  and 
service  available.  IATA  thus  believes 
this  problem  would  arise  because  of  the 
damage  to  the  existing  travel  agent 
system,  assertedly  an  excellent  method 
of  providing  consumer  information. 
ASTA  states  that  the  increased  variety 
of  fares  would  create  the  confusion, 
particularly  because  travellers  would 
have  more  trouble  in  obtaining 
information  on  their  terms  and 
conditions.  Only  British  Airways  asserts 
that  consumers’  access  to  information 
would  be  reduced  by  a  loss  of  the  travel 
agents'  impartiality,  and  this  assertion  is 
limited  to  situations  where  the  retailer 
has  assumed  the  inventory  risk  and  will 
therefore  be  more  interested  in  reselling 
his  seats  than  in  providing  impartial 
advice. 

The  advocates  of  maximum  tariffs 
deny  that  the  public  will  become  unable 
to  obtain  adequate  information.  With 
respect  to  the  “search  costs"  (the  time 
consumers  spend  to  find  the  best 
bargains),  they  reason  that  consumers 
would  spend  time  searching  for  bargains 
only  so  long  as  it  was  in  their  interest  to 
do  so.  Indeed,  they  argue  that  the  Board 
should  not  “save”  consumers  from  the 
opportunity  to  find  better  bargains  if 
consumers  felt  it  was  worth  the  effort, 
and  if  the  search  costs  were  not  worth 
the  bargain  in  particular  cases  the 
market  would  adjust.  Proponents  also 
assert  that  agents  have  a  great  incentive 
to  be  impartial  in  any  case  because  of 
the  importance  of  developing  repeat 
business.  Some  proponents  note  that 
open  commissions  would  seem  to 
threaten  impartiality  the  same  as  other 
competitive  incentives,  yet  there  is  no 
evidence  that  agents  have  become  more 
partial  since  open  commissions  were 
introduced. 


6.  Integrated  System  Benefits  Create 
by  Tariffs.  Most  of  the  parties 
supporting  the  current  tariff  system  state 
that  the  adoption  of  net  fares  or 
maximum  fare  tariffs  would  eliminate  or 
reduce  several  desirable  features  of  the 
present  air  transportation  system.  They 
assertedly  depend  on  each  carrier 
knowing  what  fares  are  being  paid  by 
passengers,  and  this  informtion  which  is 
readily  available  under  the  tariff  system. 
Thus  several  parties  assert  that 
interlining  will  become  substantially 
more  difficult  and  therefore  less 
common,  since  interlining  depends  on 
the  carriers  knowing  each  other’s  fares 
and  rules  of  carriage.  These  parties  cite 
British  Airways’  testimony  that  non- 
tariff  pricing  would  cause  it  to  interline 
with  only  50  carriers  rather  than  the 
nearly  300  with  which  it  now  interlines. 
Similarly,  ATC  and  ASTA  allege  that 
joint  fares  would  become  impracticable 
under  net  fare  or  maximum  fare  tariff 
arrangements.  In  addition,  the  lack  of 
information  on  what  fare  was  actually 
paid  by  the  passenger  would  discourage 
anyone  but  the  issuer  of  the  ticket  from 
giving  the  passenger  a  refund  or  from 
exchanging  the  ticket  for  transportation 
on  a  different  carrier. 

The  supporters  of  pricing  freedom, 
however,  reject  fears  that  pricing 
competition  would  undermine 
interlining,  joint  fare  arrangements,  and 
ticket  transferability.  They  argue  that 
carriers  would  still  have  strong 
incentives  to  provide  these  mutually 
beneficial  arrangements.  Proponents 
note  that  it  had  been  argued  in  earlier 
proceedings  that  open  commissions 
would  destroy  joint  fares  and  that 
international  interlining  would  be 
impaired  without  IATA  rate-setting 
conferences,  although  neither  of  those 
consequences  has  occurred  in  practice. 
They  point  out  that  no  party  has  said, 
for  example,  that  interlining  will  become 
impossible  under  maximum  tariffs. 
Proponents  recognize  that  differing  * 
marketing  systems  would  make 
interlining,  joint  fares,  and 
transferability  more  complicated,  but 
they  were  confident  that  satisfactory 
methods  could  be  developed,  especially 
with  the  aid  of  computer  technology. 

7.  Impact  on  Travel  Agents,  the 
opponents  of  new  retail  price 
competition  argue  that  the  abandonment 
of  the  current  tariff  system  would  drive 
a  substantial  number  of  travel  agents 
out  of  business.  This  argument  is  based 
on  two  propositions:  that  the  larger 
agents'  modest  economies  of  scale  and 
other  cost  advantages  would  give  them 
a  competitive  edge  over  smaller  agents, 
and  that  the  greater  marketing  power  of 
the  larger  agents  will  enable  them  to 


obtain  such  pricing  techniques  as  net 
fares  would  help  only  the  larger  agents, 
according  to  British  Airways. 

The  parties  favoring  more  pricing 
freedom  contend  that  these  fears  about 
the  fate  of  the  travel  agent  industry  are 
overstated  at  best.  Travel  agents 
perform  a  useful  service  for  many 
travellers  apart  from  the  sale  of  airline 
tickets,  for  they  arrange  for  hotels  and 
ground  arrangements.  As  a  result,  their 
services  will  remain  in  demand. 
Arguments  that  profit  margins  are 
currently  slim  and  cannot  sustain 
increased  competition  were  met  with 
evidence  that  the  number  of  agencies 
has  doubled  since  1972.  This  increased 
entry  into  the  industry  shows  that  its 
profitability  was  great  enough  to  attract 
new  businesses,  even  before  open 
commissions  were  available.  Even  if 
profits  are  low,  it  is  argued,  protection  of 
incombents  from  competition  is  not  a 
valid  reason  for  continuing  restrictions. 
Proponents  recognize  that  greater  price 
competition  could  lead  to  greater 
concentration  in  some  parts  of  the 
industry,  but  deny  that  this  was 
necessarily  an  undesirable  consequence 
or  would  lead  to  severe  dislocations. 
Rather,  if  large  agencies  or  carriers  are 
more  efficient  in  marketing  air  travel, 
there  is  no  reason  why  they  should  be 
restricted,  and  existing  agencies  will  be 
able  to  adapt  by  specializing,  merging, 
and  innovating.  To  the  extent  that 
agencies  are  not  efficient  enough  to 
compete,  their  exit  from  the  market  will 
result  in  more  efficient  service  to  the  • 
public.  In  any  case,  proponents  argue 
there  is  no  evidence  that  price 
competition  would  reduce  public 
demand  for  travel  marketing  services. 
Also,  they  said  that  there  is  no  evidence 
that  carriers  desire  to  enter  the  travel 
marketing  field,  which  often  involves 
offering  auxiliary  services,  such  as 
ground  arrangements  and  maintaining  a 
metwork  of  field  offices,  nor  would  it  be 
in  the  interest  of  carriers  to  destroy  the 
current  marketing  network  if  they  could 
not  offer  more  efficient  service 
themselves.  Thus,  opponents’  fears  that 
agents  would  be  driven  from  the  market 
by  predatory  carrier  practices  were 
dismissed  as  unfounded.6 


a  The  "free  rided”  problem  (the  prospect  that  a 
consumer  might  obtain  free  travel  information  from 
one  agent  and  use  it  to  purchase  transportation  from 
a  less  expensive  source)  is  not  considered 
troublesome  for  several  reasons  by  advocates  of 
maximum  tariffs.  First,  it  was  noted  tht  “free  riders” 
are  not  an  unmanageable  problem  in  other 
businesses,  such  as  stereo  equipment,  in  which 
“suff-service"  retailers  coexist  with  discounters. 
Parties  assert  that  “free  riders”  are  limited  by  the 
fact  that  information  or  opportunities  may  grow 
stale  quickly  or  be  unavailable  from  other  sources. 

Continued 
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Finally,  BDA  believes  that  the  airlines 
will  not  do  anything  that  would 
antagonize  the  travel  agents 
unnecessarily  since  over  half  their  sales 
are  now  made  by  travel  agents. 

8.  Impact  on  Air  Carrier  Competition. 
The  supporters  of  the  tariff  system  argue 
that  the  abolition  of  that  system  will 
injure  the  airlines’  abilities  to  operate 
and  compete  efficiently  in  several 
different  ways.  According  to  British 
Airways,  smaller  carriers  are  more 
dependent  than  large  carriers  on  the 
travel  agents  for  marketing  seats  and 
informing  the  public  of  their  services: 
thus  the  damage  to  the  travel  agent 
industry  predicted  by  the  supporters  of 
the  existing  pricing  structures  would 
injure  the  smaller  carriers’  ability  to 
compete  with  the  larger  carriers.  ATC 
asserts  that  the  carriers  would  be 
burdened  with  more  requests  for 
information  than  they  are  now.  On  the 
asssumption  that  each  passenger  will 
feel  free  to  negotiate  the  price  of  his 
ticket  with  any  airline,  Piedmont 
forecasts  substantial  confusion  and 
increased  ticketing  costs  for  the  airlines. 
Piedmont  further  claims  that  carriers 
will  be  unable  to  compete  effectively  if 
the  end  of  the  present  tariff  system 
deprives  them  of  their  knowledge  of 
what  competitors  are  charging. 

DOT  argues  that  advertising 
difficulties  caused  by  varying  retail 
prices  would  be  small  and  in  any  case 
would  be  outweighed  by  other  consumer 
benefits.  Some  parties  reasoned  that 
carriers  could  establish  a  “suggested 
retail  price”  and  advertise  on  that  basis, 
while  individual  agents  could  give 
discounts  in  their  discretion.  In  any 
case,  as  DOJ  explains,  no  carrier  or 
agent  would  be  compelled  to  use 
maximum  tariffs.  If  price  competition 
provided  no  net  benefits,  business  could 
continue  to  use  unitary  tariffs. 

9.  Injury  to  Foreign  Carrier 
Interlining,  the  State  Department,  IATA. 
and  British  Airways  contend  that  the 
abolition  or  domestic  tariffs  will  deprive 
foreign  carriers  of  the  information 
needed  for  them  to  interline  with 
domestic  carriers.  This  assertedly  will 
make  it  more  difficult  for  them  to 
compete  for  U.S.  traffic.  DOT  agreed  the 
foreign  carriers  may  have  more  trouble 
but  considers  this  disadvantage  greatly 
outweighed  by  the  benefits  of  domestic 
maximum  tariffs. 

C.  Volume  Discounts 

The  third  type  of  pricing  competition 
at  issue  here  is  a  discount  for  volume 
purchasers,  such  as  business  travel 

In  any  case,  they  say,  agents  would  be  free  to 
impose  separate  charges  for  advice  and  consulting 
services  if  “free  riders”  were  a  significant  problem. 


departments  (BTD’s).  If  the  Board 
permitted  the  carriers  to  file  maximum 
tariffs,  the  carriers  would  then  be  able 
to  offer  volume  discounts  if  they  wished. 
Accordingly,  many  of  the  objections  to 
maximum  tariffs,  such  as  the  injury  to 
interlining  and  the  travel  agent  industry, 
apply  as  well  to  volume  discounts. 
However,  ASTA  and  NPTA  discussed 
volume  discounts,  especially  for  BTD’s, 
at  length  in  their  briefs. 

ASTA  claims  that  volume  discounts 
would  injure  the  smaller  travel  agents 
and  the  smaller  carriers.  The  larger 
agents  will  be  able  to  compete  more 
effectively  since  their  greater  volume  of 
business  will  enable  them  to  obtain 
larger  discounts  than  those  available  to 
smaller  agents.  The  larger  agents 
accordingly  will  be  competitively 
benefitted,  whether  or  not  they  are  more 
efficient.  Similarly,  larger  carriers  will 
be  better  able  to  offer  volume  discounts 
than  the  smaller  carriers,  since  their 
services  are  not  used  as  heavily  by  large 
purchasers  of  air  transportation. 

In  objecting  to  discounts  for  BTD’s 
ASTA  first  argues  that  NPTA  is  wrong 
in  asserting  that  such  discounts  are 
necessary  for  the  survival  of  BTD’s. 
ASTA  states  that  the  discounts  given 
BTD’s  by  car  rental  companies  and 
others  already  make  BTD’s  a  valuable 
corporate  means  of  obtaining  travel 
services.  The  airlines,  moreover,  already 
give  BTD’s  preferential  treatment  by 
giving  them  extended  payment  terms  on 
tickets  and  favorable  terms  on  leases  of 
automated  equipment.  Discounts  for 
BTD’s  would  injure  the  airlines  since  the 
carriers  are  heavily  dependent  on 
business  travel  and  many  BTD's  belong 
to  companies  with  great  economic 
power.  Futhermore,  the  carriers 
inevitably  will  offer  discounts  larger 
than  justified  by  any  cost  savings 
created  by  using  BTD’s  as  shown  by  the 
experience  of  the  car  rental  industry. 

The  end  result  would  be  lower  yields  for 
the  airlines  and  higher  fares  for 
discretionary  travellers.  Moreover, 
travel  agents  could  not  compete  with  the 
discounts  given  corporate  customers 
and  thus  would  lose  a  substantial  part 
of  their  business. 

NPTA,  which  represents  the  interests 
of  BTD’s  favors  maximum  tariffs  or 
complete  tariff  elimination.  BTD’s 
function  as  in-house  travel  agents  for 
many  large  corporations,  providing 
services  such  as  reservations  and 
ticketing,  travel  planning,  and  hotel  and 
ground  transportation  arrangements,  but 
are  not  designated  as  agents  by  carrier 
and  therefore  cannot  receive 
commissions  for  their  services. 
According  to  NPTA,  BTD’s  are  usually 
operated  at  a  loss  for  independent 


business  reasons,  such  as  maintaining 
control  over  travel  expenditures  and 
fostering  direct  relations  with  carriers. 
NPTA  complains  that  BTD's  relieve 
carriers  and  agents  of  many  marketing 
expenses,  yet  must  pay  full  retail  price 
for  tickets.  They  desire  the  ability  to 
negotiate  directly  with  carriers  for 
discounts  below  the  “retail”  price,  based 
on  the  volume  and  marketing  cost 
savings  they  provide.  They  do  not  seek 
to  sell  air  transportation  to  the  public  in 
competition  with  travel  agencies. 

NPTA  maintains  that  many 
oompanies  now  do  business  with  travel 
agents  only  because  it  is  too  expensive 
to  maintain  BTD’s,  and  that  the  agencies 
specializing  in  business  travel  are 
among  the  largest  in  the  industry.  These 
agencies  should  have  no  special  right  to 
protection  from  competition  by  BTD’s. 
Such  competition,  NPTA  continued,  will 
insure  efficient  operations  by  agents, 
since  the  BTD’s  will  perform  the 
services  themselves  if  they  can  do  so 
more  efficiently.  NPTA  supports  its 
desire  to  negotiate  directly  for  discounts 
by  noting  that  land  and  sea  carriers  are 
permitted  to  give  a  discount  to  shippers 
who  perform  some  of  the  transportation 
duties  normally  expected  of  the  carriers. 

DOJ  agrees  with  NPTA  that  the 
increased  use  of  BTD’s  resulting  from 
discounted  transportation  would  be  in 
the  public  interest  since  the  carriers’ 
willingness  to  give  discounts  would 
indicate  that  BTD's  are  an  efficient 
means  of  marketing  air  transportation. 

D.  American  Express’  Proposed 
Experiment 

American  Express  deviated  from 
other  proponents  of  price  competition  by 
advocating  a  limited  experiment  with 
maximum  tariffs  confined  to  a  few 
selected  markets.  American  Express 
suggested  using  one  of  two  models: 
either  the  three  markets  of  Pittsburgh- 
Phoenix,  St.  Louis-Dallas/FL  Worth,  and 
Columbus-Louisville,  or  60  markets 
involving  Philadelphia,  St.  Louis,  and 
Dallas/Ft.  Worth  and  20  destination 
cities  selected  for  each  of  those  three 
points.  The  methodology  for  selecting 
these  markets  is  described  in  detail  in 
exhibits,  and  it  appears  they  were 
selected  to  be  representative  of  air 
travel  pattern  and  convenient  for 
American  Express’s  data  collection 
purposes.  American  Express 
recommended  a  limited  experiment  in 
order  to  “test  the  waters”  gradually  and 
allow  the  industry  to  work  out  problems 
with  interlining,  joint  fares,  ticket 
interchangeablility  and  so  forth  on  a 
small  scale  before  implementing  a 
system-wide  change.  Participation  in  the 
experiment  of  the  posting  of  maximum 
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tariffs  in  the  selected  markets  would  be 
optional. 

Several  of  the  proponents  of 
maximum  tariffs  criticized  American 
Express’s  proposal.  They  contended  that 
it  would  impose  burdensome  reporting 
and  evaluation  requirements  on  the 
industry  and  the  Board,  that  it  would 
involve  carriers  and  agents  to  varying 
extents  and  thus  give  some  an  unfair 
headstart  over  others,  and  that  the 
limited  scope  of  the  experiment  would 
limit  its  usefulness  in  anticipating  the 
problems  of  system-wide  deregulation. 

[FR  Doc.  81-21923  Filed  7-27-81;  8:45  am] 
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14  CFR  Part  221 

[Docket  No.  38746;  EDR-408D] 

Domestic  Air  Transportation; 
Maximum  Tariffs;  Partial  Termination 
of  Rulemaking 

AGENCY:  Civil  Aeronautics  Board. 


ACTION:  Partial  termination  of 
rulemaking. 

SUMMARY:  In  this  rulemaking  proceeding 
the  CAB  proposed  to  allow  airlines  to 
file  tariffs  that  state  prices  as  maximum 
instead  of  exact  amounts.  The  CAB  is 
terminating  the  proceeding  with  respect 
to  domestic  air  transportation  because  it 
has  been  superseded  by  the  agency’s 
proposal  in  EDR-429,  issued  along  with 
this  notice.  The  CAB  is  deferring  action 
on  maximum  tariffs  in  international 
markets. 

DATE:  Adopted:  July  21, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  S.  Baranko  or  Barry  L.  Molar, 
Office  of  the  General  Counsel,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue,  NW.,  Washington,  D.C.  20428; 
202-673-6011  or  202-673-5205, 
respectively. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aeronautics  Board  is  terminating  the 
rulemaking  proceeding  begun  by  EDR- 
408  (45  FR  648,  September  30, 1980, 
Docket  38746]  to  the  extent  it  proposed 


to  establish  a  maximum  tariff  rule  for 
interstate  and  overseas  air 
transportation.  Insofar  as  the 
rulemaking  proceeding  would  have 
modified  tariff  filing  requirements  in 
international  markets,  the  Board  is 
deferring  further  consideration  of  the 
proposal  pending  consultations  with 
other  federal  agencies.  Supplementary 
information  about  the  Board's  action 
appears  in  Order  81-7-108,  July  21, 1981, 
and  notice  of  proposed  rulemaking 
EDR-429,  Docket  39836,  which  are  being 
issued  along  with  this  notice. 

Accordingly,  the  Board  terminates  the 
rulemaking  in  Docket  38746  with  respect 
to  interstate  and  overseas  air 
transportation. 

(Secs.  102,  204, 401, 402, 403, 404, 411, 416, 
1001, 1002,  Pub.  L.  85-726,  as  amended,  72 
Stat.  740,  743,  454,  757,  758,  760,  769,  771,  788; 
(49  U.S.C.  1302, 1324, 1371, 1372, 1373, 1374, 
1381, 1386, 1481, 1482)) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

.  Secretary. 

[FR  Doc.  81-21924  Filed  7-27-81;  8:45  am] 
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CIVIL  AERONAUTICS  BOARD 

[Docket  No.  38934;  Order  81-7-109] 

Exemption  to  Persons  Who  Contract 
for  the  Purchase  of  Blocks  of  Seats  on 
Scheduled  Service  Pursuant  to 
Applicable  Tariffs  for  Resale  to  the 
Public 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  Office  in  Washington,  D.C., 
on  the  21st  day  of  July  1981. 

Order  Granting  Interim  Exemption 

I.  Introduction 

By  Order  81-7-108,  issued 
concurrently,  the  Board  issued  its 
tentative  decision  in  the  pricing  phase  of 
the  Investigation  into  the  Competitive 
Marketing  of  Air  Transportation 
(Marketing  case),  Docket  36595.  As  a 
part  of  that  decision  we  have  tentatively 
concluded  that  appropriate  exemptions 
should  be  granted  to  permit  airlines  to 
implement  marketing  schemes  which 
involve  a  shifting  from  airlines  of  the 
risk  of  loss  from  unsold  seats  (inventory 
risk),  and  we  will  be  issuing  shortly  a 
notice  of  proposed  rulemaking  to  reflect 
that  tentative  decision.  As  a  result  of 
that  tentative  decision,  we  have  also 
decided  to  grant,  on  an  interim  basis,  a 
more  limited  exemption  to  permit  a 
specific  form  of  such  marketing,  as 
discussed  below. 

While  the  Marketing  case  was 
pending,  the  Board  was  confronted  with 
marketing  schemes  involving  shifting  of 
inventory  risk  in  the  form  of  group 
contractor  fare  proposals.  These 
proposals  involved  requests  by 
individual  carriers  to  sell  in  specific 
markets  blocks  of  seats  in  scheduled 
service  to  middlemen  for  resale.  The 
middlemen  generally  paid  for  the  seats 
in  advance  and  were  subject  to 
cancellation  penalties  for  returning 
unsold  seats.  By  order  80-11-24, 45  FR 
74740,  November  12, 1980,  we  proposed, 
using  show  cause  procedures,  to  grant  a 
general  exemption  from  section  401,  402, 
and  403  of  the  Federal  Aviation  Act1  to 
permit  this  type  of  pricing  scheme.2  By 
this  order,  we  are  granting  the 
exemption  with  the  scope  that  was 
proposed,  pending  action  on  the  more 

1  We  inadvertently  did  not  include  Part  221  of  our 
regulations  in  the  proposed  exemption.  We  correct 
that  omission  here. 

2  Specifically,  the  exemptions  would  have  applied 
only  to  sales  under  tariffs  which  meet  the 
requirements  set  forth  in  Order  80-2-112,  in  which 
we  first  approved  contractor  bulk  fares.  We  also 
required  that  carriers  file  the  names  of  their 
contractors  with  the  Bureau  of  Domestic  Aviation, 
and  required  that  consumers  receive  actual  notice 
of  deviations  from  terms  and  conditions  of 

transportation  normally  associated  with  scheduled 

air  services. 


comprehensive  exemption  which  we 
will  propose  shortly.  We  have,  however, 
decided  to  spell  out  the  tariff 
requirements  we  are  imposing,  so  that 
the  specific  conditions  of  the  exemption 
are  clearly  set  out  in  one  place. 

Transamerica  Airlines,  Inc. 
(Transamerica)  and  Alitalia-Linee  Aeree 
Italiane-S.p.A.  (Alitalia)  have  filed 
comments  in  response  to  Order  80-11- 
24,  but  neither  has  persuaded  us  to  alter 
the  tentative  conclusions  we  set  forth  in 
that  order. 

Transamerica  objects  to  the  blanket 
form  of  authority  which  the  Board 
proposes  to  grant  since  it  believes 
contract  marketing  schemes  to  be 
unlawful  “part  charters."  The  carrier 
also  argues  that  the  proposed  action 
would  promote  the  Board’s  approval  of 
individual  contract  marketing  programs 
to  "a  general  rule.”  In  addition, 
Transamerica  expresses  concern  that 
the  show-cause  order  would  give 
considerable  discretion  to  direct  and 
indirect  air  carriers  engaged  in  contract 
bulk  sales  and  that  such  discretion  is 
discriminatorily  denied  to  marketers  of 
competing  charter  services,  who  must 
conform  to  expensive  consumer 
protection  regulations  for  indirect  air 
carriers  engaged  in  charter  sales. 

By  charterizing  our  action  to  grant  an 
exemption  as  “a  general  rule," 
Transamerica  apparently  is  arguing  that 
we  should  have  followed  different 
procedures.  However,  the  carrier  has 
not  made  a  convincing  case  that  the 
procedures  we  have  followed  here  are  in 
any  way  deficient.  Even  if  our 
exemption  were  described  as  a  rule,  we 
have  followed  procedures  which 
adequately  protect  the  rights  of  all 
potentially  interested  parties  under  the 
Administrative  Procedure  Act.  The 
show-cause  order,  which  was  published 
in  the  Federal  Register,  clearly  specified 
the  scope  of  the  exemption,  the 
requirements  necessary  for  its 
applicability  to  a  particular  situation, 
and  the  Board’s  reasons  for  proposing  it. 
Comments  were  requested  from  all 
interested  persons,  and  we  have  in  fact 
received  timely  comments  on  the  merits 
from  Transamerica  and  one  other 
'  carrier.  Transamerica  has  alleged  no 
specific  prejudice  from  the  Board’s 
decision  to  proceed  by  a  general  show- 
cause  order  and  we  are  certainly  aware 
of  none.  The  essentials  of  informal 
rulemaking — notice  and  an  opportunity 
to  comment — have  been  provided  in  this 
case. 

We  recognize  that  charter  operators 
may  be  required  to  incur  expenses  to 
comply  with  Board  regulations  that  do 
not  apply  to  scheduled  services. 
However,  historically,  scheduled 
services  have  not  produced  the  kinds  of 


consumer  protection  problems  that  the 
charter  field  has.  We  adhere  to  our 
decision  not  to  impose  consumer 
protection  devices,  like  bonding  and 
escrow  requirements,  on  the  contractor 
middlemen  because  direct  air  carriers 
retain  the  responsibility  to  provide  the 
service  to  the  consumer  as  in  other 
scheduled  services.  Should  air  carrriers 
encountering  financial  difficulties 
implement  contract  marketing  programs, 
we  can  monitor  such  programs  through 
the  tariff  mechanism.3 

Alitalia  states  that  the  Bilateral 
Agreement  between  the  United  States 
and  the  Republic  of  Italy  provides  that 
both  governments  shall  approve  tariffs 
for  air  travel  between  the  two  countries; 
and  that  the  Italian  government  has 
rejected  applications  for  authorization 
to  contract  for  blocks  of  seats  in 
scheduled  service.  Alitalia  believes  that 
it  would  be  a  deviation  from  the 
Bilateral  Agreement  for  the  Board  to 
unilaterally  issue  a  blanket  exemption 
permitting  such  marketing  programs; 
and  that  this  form  of  marketing  program 
constitutes  a  part  charter  arrangement 
which  neither  government  has  approved. 

We  find  that  our  action  in  granting 
contractors  an  exemption  from  sections 
401, 402,  and  403  of  the  Act  and  Part  221 
of  our  regulations  is  not  inconsistent 
with  the  existing  Bilateral  Agreement 
between  the  United  States  and  Italy. 

Our  grant  of  blanket  exemption 
authority  does  not  diminish  at  all  the 
rights  of  the  Italian  government  under 
the  Bilateral  Agreement.  It  remains  free 
to  consider  any  contract  bulk  fares  in 
the  Italy  market  pursuant  to  the  criteria 
and  procedures  in  the  Agreement. 
However,  that  does  not  in  any  way 
diminish  the  Board’s  right  to  take  the 
proposed  action.  Adoption  of  this 
exemption  will  merely  facilitate 
reciprocal  adoption  of  bulk  contractor 
marketing  principles  for  air 
transporation  between  the  U.S.  and 
other  countries  that  are  willing  to  permit 
greater  pricing  freedom  without  thereby 
compromising  the  rights  of  other 
countries  under  their  bilateral 
agreements.4  In  Order  80-2-112,  we 

2  In  the  event  that  our  tariff  flexibility  policy  is 
adopted,  (See  EDR-429)  we  will  consider  the  need 
to  modify  our  tariff  filing  requirement  here.  In  any 
event,  we  will  be  able  to  continue  to  monitor  the 
programs  through  the  requirement  that  direct 
carriers  report  the  names  of  their  contractors. 

4  Our  decisions  to  allow  bulk  contractor  fares 
filed  by  foreign  permit  holders  on  an  experimental 
basis  have  reflected  a  concern  with  principles  of 
reciprocity  and  comity.  In  this  case  reciprocity 
extends  to  both  direct  carriers  and  contractors. 

Thus,  we  would  not  allow  a  section  402  permit- 
holder  to  engage  in  contractor  bulk  marketing  in  the 
U.S.  if  its  government  did  not  give  a  similar  privilege 
to  our  air  carriers.  Likewise,  we  would  not  permit  a 
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discussed  in  great  detail  the  reasons 
why  we  have  concluded  that  the 
contract  marketing  programs  we  have 
approved  do  not  constitute  part 
charters. 

The  carrier  also  suggests  that  the 
proposed  exemption  should  be 
considered  within  the  context  of  a 
decision  in  the  Competitive  Marketing 
Case.  The  pricing  phase  of  the 
Marketing  case  has  now  been 
completed,  and  we  have  found  nothing 
in  the  record  of  the  case  to  suggest  that 
this  marketing  device  should  not  be 
routinely  permitted.  To  the  contrary, 
contractor  bulk  fares  were  the  only  new 
marketing  concept  that  received  almost 
universal  support  in  the  case.  Most 
carriers  favored  the  use  of  contractor 
bulk  fares  because  of  their  feature  of 
shifting  inventory  risk.  They  indicated  a 
willingness  to  permit  marketers  to  set 
prices  because  they  assumed  inventory 
risk.  The  record  in  the  Marketing  case 
also  indicates  that  travel  agents  have 
been  active  in  the  sale  of  contractor 
bulk  fares. 5  Thus,  contractor  bulk  fares 
represent  a  viable  marketing  concept 
designed  to  tap  a  new  market  and 
provide  new  opportunities  for  retail 
price  competition.  The  record  in  the 
Marketing  case  also  establishes  that 
this  marketing  device  is  available  to 
small  and  medium  sized  agents.  Under 
these  circumstances  grant  of  the  blanket 
exemption  is  wholly  consistent  with  our 
policies  developed  in  the  Marketing 
case. 

We  therefore  make  final  the  tentative 
findings  and  conclusions  contained  in 
Order  80-11-24  and  will  grant  the 
proposed  exemption  pending  our 
consideration  of  a  more  comprehensive 
exemption. 


foreign  citizen  to  act  as  a  marketer  in  the  U.S.  if  its 
government  did  not  extend  a  similar  privilege  to 
U.S.  citizens.  (See  ER-1228, 46  FR  32552,  June  24, 
1981.) 

sSee  Order  81-7-108,  at  17. 


Accordingly: 

1.  We  exempt  persons  who  contract 
with  direct  air  carriers  or  foreign  air 
carriers  to  purchase  blocks  of  seats  on 
scheduled  service  under  applicable 
tariffs  for  resale  to  the  public  (hereafter 
“contractors”)  from  sections  401,  402, 
and  403  of  the  Federal  Aviation  Act  to 
the  extent  necessary  to  allow  such 
contractors  to  resell  the  seats  without 
themselves  filing  tariffs  or  having  a 
certificate  of  public  convenience  and 
necessity  or  foreign  air  carrier  permit,  as 
applicable.  The  exemption  is  subject  to 
the  following  conditions: 

(a)  The  direct  air  carriers  or  foreign 
air  carriers  implementing  marketing 
programs  under  this  exemption  shall  file 
tariffs  which  state  the  price  or  prices  to 
be  charged  to  contractors; 

(b)  The  direct  carriers  or  foreign  air 
carriers  implementing  marketing 
programs  under  this  exemption  shall  file 
tariff  rules  that  clearly  describe  the 
relationship  existing  between  the  carrier 
and  the  passenger.  These  rules  shall 
establish  that  upon  payment  by 
passengers,  the  direct  carriers  bear  the 
responsibility  for  safeguarding  the 
passengers’  money  (i.e.  either  refunding 
it  or  providing  the  transportation  for 
which  the  money  was  paid)  in  the  event 
of  insolvency  or  malfeasance  of  the 
contractors. 

(c)  The  direct  air  carriers  or  foreign  air 
carriers  implementing  contract 
marketing  programs  and  all  contractors 
operating  under  this  blanket  exemption 
authority  shall  insure  that  consumers 
receive  clear  and  conspicuous  notice, 
before  payment  of  deposit,  of  any 
special  contractual  conditions,  imposed 
either  by  the  contractor  or  by  the 
carrier,  applicable  to  passengers, 
including,  but  not  limited  to,  the 
following:  The  terms  and  amount  of  any 
cancellation  penalties,  fees  for 
reservations  changes,  or  other  special 
charges;  limits  on  voluntary  refund 


(specifically,  notice  that  clearly  informs 
the  passenger  of  his  risk  in  the  event  of 
voluntary  cancellation  by  stating  the 
exact  amount  of  the  applicable  refund 
for  voluntary  cancellation);  limits  on 
involuntary  refund,  rerouting  or  ticket 
reissuance  rights;  limits  on  ticket 
endorsability  or  special  ticket  purchase; 
check-in  or  reconfirmation  requirements; 
if  true,  the  fact  that  the  passenger  may 
be  assessed  price  increases  after  ticket 
purchase;  if  true,  the  fact  that  flight 
dates  and  times  are  not  guaranteed  at 
time  at  time  of  purchase;  and 
information  on  the  allocation  of 
responsibility  between  the  contractor 
and  carrier  for  the  passengers’  funds 
and  transportation;  and 

(d)  The  direct  air  carriers  and  foreign 
air  carriers  implementing  contract 
marketing  programs  shall  file  with  the 
Office  of  the  Assistant  Director,  Fares, 
Rates  and  Tariffs,  Bureau  of  Domestic 
Aviation,  the  name  and  address  of  each 
contractor  operating  under  this 
exemption  within  30  days  after  first 
entering  into  the  contractual 
arrangement; 

(e)  The  Board  may  withdraw  the 
exemption  authority  granted  above  to 
foreign  contractors  at  any  time,  with  or 
without  hearing,  if  the  Board  finds  that  it 
is  in  the  public  interest  to  do  so. 

This  order  shall  be  served  on  all 
certificated  air  carriers  and  foreign  air 
carriers  holding  permits  authorizing 
scheduled  service,  all  persons  who  filed 
comments  in  this  docket  and  all  parties 
in  the  Investigation  into  the  Competitive 
Marketing  of  Air  Transporation,  Docket 
36595. 

This  order  shall  be  published  in  the 
Federal  Register. 

By  the  Civil  Aeronautics  3oard. 

Phyllis  T.  Kaylor, 

Secretary. 

(FR  Doc.  81-21925  Filed  7-27-81;  8:45  am] 
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